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PREFACE. 

The cases here presented are believed by the pubUahers to be of very great im- 
portance, not only to the profession, but to the people at large. They constitute a 
portion of the third volume of the Wisconsin Ilep(»i», and may therefore be relied 
upon as correct But as that volume will contain some six or seven hundred pages, 
exhibiting a groat number of cases of Uttle interest to the general reader, an exfaa 
number of the slieets containing the adjudications of the Supreme Court upon the 
Fugitive Slave Act, and of the proceedings under it in this State, have been struck 
off, so as to enable every one to obtain a copy. 

All of the opinions pronounced by the judges are here gjven in full, — as well 
ihose in favor of, as ttose adverse to the constitutionality of the^ Fugitive Act'* 
of 1860 ; 80 that botlpi sides may be carefully examined. 

It is needless to say that the matters herein adjudicated are of the highest im- 
portance, and should command the attention of every citizen, — not of Wisoonsin 
only, but of every State in the Union; not that it is believed that the perpetuity 
of the Union depends upon the ultimate prevalence of one set of opinions or the 
other, but because the line of national, state and individual duty is here defined, 
and the candid inquirer will here find important aids to his search after truth. 

Though the last twenty-five years have been fruHful of events, significant in the 
history and progress of the nation, yet, in the main, they have not been of a diar- 
acter to direct the public mind to an investigation of the elementary principles 
*' upon which our peculiar and complex system of government was organized. More 
esped^y is thi^ the cade in reference to questions afiecting the xelations of tiie 
State and Federal Governments to home economy and internal police. The cur- 
rents of our domestic affairs gliding smoothly onward in their accustoBoed chan- 
nels, there have been few, if any occurrences calculated to induce the public mind 
to a radical investigation of the sources and extent of the various powers, state and 
.federal, which have been daily but quietiy exercised in the a4mimstration of public 
affairs. Though it has been said, and perhaps truly, that that government is best which 
is least felt and perceived, yet it may be as truly said, that no government can long 
remain safe to the governed, after it ceases to be a sulqect of observation. Espe- 
cially is thip true in regard to popular government. A wise and just despot may 
' descend to a grave consecrated by the regrets and tears of a grateful and hitherto 
happy people; but the wisdom and goodness which ini^red such confidence and 
trust, may be replaced by manacles and fetters in the hands of his successor. Still 
more, when the people are the acknowledged source of power, and their will tiie 
avowed guide of administration, does a disregard of the oiganiam by which tiieir 
afiairs are ostensibly administered, and a relaxation of the responsibility of ttie 
agencies therein, tend rapidly to the subversion of popular authority, and the ex- 
tinction of constitutional landmarks. Therefore public solicitude for the present 
tion of the fundamental laws and a rigid exaction of a scrupulous conformity, in 
official conduct, so far f^m being portentous of political cakunity, augur well for 
the bolty'poUtic, because they imdicate aheo^iful. actiY^y «t.tlie:»ttpce «C vHilttgr, 
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Recently, however, pnblic attention has been directed to the just powers of the 
State and general govemmentB in relation to tlie idub(ect of slavery, which almost 
of necessity opens up the discussion of the relative powers and duties of each gov- 
ernment^ and compels a recurrenoe to the fundamental principles which constitute 
the ground woriE of the Constitution. 

Heretofise discussions up<mthe subject of slavery had been rather of an abstract 
character, than tending to any practice results. But the acquisition of new 
territories requiring governments to be organized for them, which might or 
might not tolerate slaveiy, and the question naturally suggested, whether or not, 
or to what extent if any, slavery would not be recognized and protected in such 
territories without specific legislative enactment, what power the federal government 
had either to establish or prohibit it, the source and extent of the power of Con- 
gress to ^vem such territorities, and many other kindred inquiries, all of immedi' 
ate practical importance, the passage of the Fugitive Slave Act and the other com- 
promise measures of 1860, indicating the opinion of eminent statesmen of the rela- 
tion which the federal government sustain to its territories, and to the institution of 
slavery, have rendered this and its kindred Rubjecta of deep interef?t and concern to 
Uie American people. 

The construction of the third clause of the second section of the fourth article Of 
the Constitution of the United States, vitally affects the sovereignty of the respec- 
tive States, both as regards their federal relations, and their internal police. The 
discussion of this clause necessarily opens up the discussion of the subject of State 
Rights, upon which it is but natural that persons will take opposite views, according ^ 
to their predilections for a strict or latitudinarian construction of that instrument. 
The true hitent and meaning of that clause are here discussed on both sides, and 
references given to the various authorities bearing on the subject. 

The right, duty and power of the States to protect their own citizens against the 
exercise of imconstitutional power, the inviolability of the Habeas Corpus, the inde- 
pendence of the States in the exercise of their reserved powers, and their right and 
duty to protect their powers reserved, as sovereign and independent within their 
respective tqpheres, oo^ual and co-ordinate with the federal government within its 
sphere, and alike independent, constitute the principal subjects of discussion in 
these opinions. The statement of the fact precedes the opinions, and it is very much 
to be regretted that the plan of the volume did not enable the reporter to publish 
the arguments of counsel. 

It is needless to say to all our fellow-citizens, that the subjects here treated of 
are those which at the present time force themselves upon the attention of all those 
who. desire, in any wise, to be advised of the progress of events, and to become con- 
versant with tdiose vital questions yiMch are now pressing upon the public judg- 
ment for decision. Every citizen must take part in their final termination. He 
caonot, if he would, avoid the responsibility which presses upon him. To be able 
to meet that responsibility with a ftill comprehension of the subject matter, and to 
diape his conduct according to the dictates of a clear understanding, a good con- 
fldence and an enlightened patriotism, the citizen is confidently commended to the 
cwelul study of the important decnsions here publii&ed. 
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CASES 

ARGUED AND DETERMINED IN THE 

SUPREME COURT 



OF THE 



STATE OF WISCONSIN, 

AT THE JUNE TERM, A. D: 1854. 



In the matter of the petition of SHERMAN M. BOOTH, 
for a Writ of Habeas Corpus^ md to he discharged from 
imprisonment, 

CBRTIORARI TO ASSOCIATE JUSTICE A. D. SMITH* OP THE SUPBEMH 

COURT. 

A wiit of certiorari lies to one of the justices of this court, to reriew judicial 
acts done by him in yacation. 

Upon proper application, a writ of Habeas Corpus may be allowed, heard and 
determined by a justice of this court in racation, in conformity with the stat- 
ute. 

This cowrt has jurisdiction of the common law wiit of Habeas Corpus, and to 
hear and determine the same, conferred upon it by the Constitution of the 
State, independent of any legislative action in reference thereto. 

The writ of Habeas Corpus may be directed to any person or officer within this 
State ; and such person or officer is bound, upon due service thereof to mal^ 
return thereto, and upon failure so to do, such return will be enforced. 

Upon such return, the court or magistrate before whom the case is heard, may 
enquire into the nature and vaUdity ojT the process, if any, by which the de- 
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JwxTsBH tention of the prisoner is sought to be justified, by whatsoeTer authority the 

1864. game may have been issued. 

^'^^'^-^'^ If, upon enquiry into the nature and cause of the caption and detention of the 
g-^^'® 1, prisoner, it shall be found that he is held by virtue of process issued by a 
8o«th. court or judge of the United States, having exclusive jurisdiction of the sub- 

ject matter of the process, the prisoner must be remanded, and this as well 
by the comity of courts as by the provisions of the statute. 
The warrant set forth in the return to this writ of certiorari, is not sufficient to 

justify the detention of the prisoner. 
The order of discharge set forth in the return to this writ of ^certiorari was prop- 
erly made. 
The act of Congress of 1860, commonly called the Fugitive Slave Act, is un- 

coBstitutional and void. 
, 1 . Because it does not provide for a trial by jury of the fact that the alleged 
fugitive owes service to the claiinant by the laws of another State, and of 
his escape therefrom. 
2. It authorizes a hearing and determination of the claim of the master, and 
the fact of escape, by commissioners of the United States, who cannot be 
endowed with judicial powers under the Constitution of the United States. 
'^. The judicial power of the United States can be vested only in cOnrtSy or 
in judges, whose term of office is during good behaviour, and whose com- 
pensation is fixed and certain. 
4. The functions with which United States commissioners are endowed by 

the act of 1860 are judicial, and therefore repugnant to the Constitution. 
6., By the said act, any person alleged to be a fugitive may be arrested and de- 
prived of his liberty ^^without due process of law.^^ Crawford, J., dissenting. 
The act of Congress of 1860, commonly called the Fugitive Slave Act, in rela- 
tion to fugitives from service or labor, is unconstitutional and void ; because 
Congress has no constitutional power to legislate upon that subject. Per 
Smith, J. 

On the 27th day of May, A. D. 1854, in vacation, 
the petitioner, Sherman M. Booth, made application 
to Mr. Justice Smith, of the Supreme Court, for a 
writ of Habeas Corpus, and to be discharged from im- 
prisonment, which application was based upon the 
following petition, and the document annexed : 

Sheiman M. Booth respectfully represents to the 
Hon. Abram D. Smith, one of the justices of the Su-- 
preme Court of said State, that he, the said Shennan 
M. Booth, is restrained of his liberty by one Stephen 
V. R Ableman, the mai*shal of the United States for 
the District of Wisconsin, and that said restraint is in 
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the city and county of Milwaukee, and liat the said JunbTmbc 
Booth is not committed or detained by virtue of the ^-^,>v^ 
final judgment or decree of any competent tiibuMal ^t^J^n 
of civil or criminal juidsdiction, or by virtue of any ^^^^• 
process, judgment or decree, or execution, prescribed 
in section 2, of chapter 124, of the Revised Statutes 
of said State ; but that the cause and pretence of said 
restmnt are, to the best of the knowledge and belief 
of the said Booth, by virtue of a pretended warrant, a 
copy of which is hereto annexed, and for the reasons 
in said warrant set forth. 

And the said Booth alleges that the restraint of his 
liberty is illegal, for the reason that the said act of 
Congress I'eferred to in the said warrant, approved 
September 18th, A. D. 1850, is unconstitutional and 
void. 

Also, for the reason that the Congress of the Uni- 
ted States has no constitutional power or authority 
to punish the offence with which said Booth is 
charged, and for which he is detained by said war- 
rant ; for which reasons said waiTant is of no force or 
validity whatever. 

And the said Booth further alleges, as a reason for 
the illegality of said imprisonment, that the said act 
of Congi'ess is in violation of the compact, unaltera^ 
ble, except by common consent, contained in the ordi- 
nance of 1Y87, for the government of the Territory 
northwest of the Ohio river, and that therefore said 
act is not in force in said State. 

And also the further reason, that it is alleged in 
said warrant, and also in the complaint on which the i 

same is founded (all of which appeal's in said war- 
rant), that the said Joshua Glover was " the proper- 
ty^ of the ^aid Benammi S. Garland; whereas, the 
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J**^"^ act of Ooagress under which said ooiixplaint was 
/-<*»A-0i^ made, punishes the aiding, &c., in th a escape of **pei'- 
afc^^M sonfe held to service or labor under the laws," <fec.,and 
****^* not the aiding in the escape of " property ;" for which 
reason said warrant is defective in substance and form'. 
Therefore, the said Booth prays that a \^rit of Ha- 
beas Corpus may be issued in his fevoi', dii*ected to 
the said Stephen V. R Ableman, and commanding 
him to bring the said Booth before your Honor, to be 
dealt with according to law. 
Subscribed and sworn, &c. 
" United States of Ame7'ioa^ Distriet of Wiseonsi%ee: 

The President of the United States of America to 
the Mai'shal of the District of Wisconsin, and the 
keeper of the common jail in Milwankee county, in 
the Disti'ict aforesaid. Greeting : 

Whereas, Sherman M. Booth has been brought be- 
fore me, a commissioner duly appointed by the Dis- 
trict Court of the United States for said District, un- 
der and by virtue of the several acts of Congress, 
charged on oath with having, on the 11th day of 
March, eighteen hundred and fifty-four, at the city of 
Milwaukee, in the county. of Milwaukee, in said couu- 
ty and district, unlawfully aided, assisted and abetted 
a person namod Joshua Glover, held to service or labor 
in the State of Missouri, under the laws thereof, and 
being the property of one Benammi S. Garland, and 
having escaped therefrom into the State of Wisconsin, 
to escape from the lawful custody of Charles C. Cot- 
ton, a deputy of the mai-shal of the United States for 
the district of Wisconsin, the said Charles C. Cotton 
having then and there arrested and taken into custody 
iiie said Joshua Glover, by virtue of a warrant issued 
by the judge of the United States for the said dis- 
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trict, ptirsnant to the provisions of thie act of Con- •^*f^**^ 
gress in that case made and provided, app!roved Sep- ^-^iix-#»-s 
Hember 18th, 1850. And whereas, an examination siu^SiM 
was, in the month of March aforesaid, held before me, ^^^^' 
and I, the said commissioner, being satisfied that an 
offence had been committed, as charged in said com- 
plaint, and that there was probable cause to believe 
the said Sherman M. Booth guilty thereof, did there- 
upon I'eqnire the said Sherman M. Booth to recognize 
with suflScient sureties, in the sum of two thousAid ^ 
doUare, for his appeai^ance before the said District 
Coart, on the first day of the next stated tenn there- 
of, to be held on the fli^st Monday of July next, at 
Madison, in said District, and that he would not de- 
part fi*om said court without leave. And whereas, 
the said Sherman M. Booth did accordingly so recog- 
nize as required, and has now this day been arrested 
by Charles E. Wunderly, his bail or surety in such 
recognizance, and delivered to the marehal of said 
district, before me, the said commissioner ; and where- 
as, the said bail or surety has requested me to re-com- 
mit the said Sherman M. Booth to the custody of the 
said marshal ; and whereas, the said Sherman M. 
Booth ha3 failed again to recognize, as so requii-ed by 
me ; now therefore, you, the said marshal, are hereby 
commanded forthwith to convey and deliver into the 
custody of the keeper of the said common jail, the 
body of the said Sherman M. Booth ; and you, the 
said keeper of the said common jail, ai-e hereby com- 
manded and required to receive the said SheiTuan M. 
Booth into your custody in the said jaD, and him thei'e 
safely keep, until he shall be discharged by due course 
of law. 

Given under my hand, at the city of Milwaukee, in 
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^'laS?^ said Distriet, tbis 26th day of May, taghteen himdred^ 
/-iiw^Hie^ and fifty-fomv Wikbield Smith, 

sbt^^M Corrmdesioner^ doT ^ 

^^^' Upon this petition a writ of Habeas Corpus was al- 
lowed, and issued on the same day, and the I'espond- 
ent, Stephen V. R Ableinan, Esq^ United States Mar- 
shal for the District of Wisconsin, on the same day 
made retura to said writ, with the body of the peti* 
tioner, before the said justice, with the day and caase 
. X of ftis caption and detention, viz : That he received 
the said Booth into his custody on the 26th day of 
May, A. D. 1854, as mai-shal of the United States for 
the said District of Wisconsin, and had since held 
and still does hold him in custody, by vii-tue of ti 
warrant of commitment issued by Winfield Snodth, a 
commissioner duly appointed by the District Goui*t of 
the United States for said District ; a copy of which 
was appended to the return, which was the same as 
that of the waiTant annexed to the petition. 

The district attorney of the United States having 
been duly notified of the application, appeared ; the 
retmn of the mai'shal was demuzTed to, and by con- 
sent the hearing was postponed until the 29th day of 
May, and in the meantime the petitioner was placed in 
custody of the marahal. 

On the 29th and 30th of May, the case came on to 
be heard upon the return of the ma^'shal and the de- 
mmTer thereto, and was argued by Byi'on Paine, Esq. 
for the petitioner, and by J. RSharpstein, Esq^in be- 
half of the marshal. The case was held under ad- 
visement until the 7th day of June, 1854, when l^e 
petitioner was discharged by order of the justice, and 
the following opinion then delivered : 
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Smith, J. On the 27th ult application was made to •^^*^^** 
me by Sherman M. Booth', the petitioner, for a writ of ^-^^wn-h^ 
Habeas Corpus, to be directed to Stephen V. R Able- aJrauan 
man^who^ it was alleged, restruned tiie petitioner of his ^ 
liberty. Accompanying the petition was a copy of the 
process, by virtue of which, it was alleged, the peti- 
tioner was held in custody This writ purported to 
be what is commonly cj^ed a Mittimus, issued by . 
Winfield Smith, Esq., **a commissioner duly a^ppoint- 
ed by the District Court of the United States for said 
district, (District of Wisconsin,) under and by virtue - 
of the several acts of Congress;" and recited that 
the petitioner was " charged on oath with having, oij^ 
the 11th day of Mai'ch, 1854, at the city of Milwau- 
kee, in said county and ; district, unlawfully aided, 
assisted and abe^tted a pei'son named Joshua Glover, 
held to service or labor in the State of Missouri, un- 
der the laws thereof, and being the propex'ty of one 
Benammi S. Gai'land, and having escaped therefi'om 
into the State of Wisconsin, to escape from the lawful 
custody of Charles C. Cotton, a deputy of the mai*- 
shal^of the United States. for said district, pui*suant to 
the provisions of the act of Congress in that ease 
made and provided, approved September 18th, 1850,' 
&c. The writ goes on to recite an examination before 
the commissioner, its result in holding the petitioner 
to bail, the giving of the required bail, his subsequent 
arrest and surrender by his bail, the order of the 
commissioner to enter into recognizance again, his neg- 
lect and i*e^al so to do, and hence the issuing of 
the writ ; and closes with the following commaiid : 
'* Now therefore, you the said Marahal^ are hereby, 
commanded forthwith to convey and deliver into the 

custody of the ke^er of the said common jail, the 
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"^S*** Iwdy of the said Sherman M. Booth, and you the Mid 

^-"iftkA^^K keeper of the said common jail ai'e hei^eby cotnmand- 

ahJ^M^ and required to receive the said Shei'man M. 

^*^' Booth into your custody in the said jail, and him 

there safely keep, until he shall be discharged by due 

coui-se of law." 

In his application or petition, the petitioner alleges 
the illegality of his imprisonment to consist in the 
following, viz : That the act of Congress referred to 
in the said waiTant, is unconstitutional and void ; also 
that Congress has no constitutional power or authori- 
ty to'^unish the offence with which said Booth is 
charged and for which he is detained; that the act 
of Congress of 18 50> is in violation of the provisions 
of compact, unalterable, except by common consent, 
contained in the oi-dinance of 1787, for the govern- 
ment of the Territory north-Wiest of the Ohio river, 
and that therefore said act is not in force in said State : 
"And also that it is alleged in said warrant and also 
in the complaint on which the same was founded, (all 
of which appeal's by said warrant,) that the said 
Joshua Glover was the property of the said Benammi 
S. Garland, whereas the said act of Congress under 
which said complaint was made, punishes the aiding, 
etc., in the escape of * pei-sons held to service or labor 
under the laws,' etc^ and not the aiding the escape of 
* property,' for which reason said warrant is defective 
in substance and fonn." 

Upon this application I could not hesitate to issue 
the writ according to the prayer of the petition. I 
had hoped, indeed, that, inasmuch as at least two op- 
portunities had been pi-esented to the petitioner, since 
his original arrest, to apply to the Supreme Court in 
term time for this writ, that he would have done so, 
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iisposed to avail himsel 
mentality. The court was in session at the time of 
hie arrest, and an adjourned session was held, com-skelSiMM 
mencing the 15th day of May, at either of which ***** 
times the petitioner might have presented his applica- 
tion, and obtained the opinion and judgment of the 
whole coui*t; and I am at a loss to conceive the mo- 
tive which may have induced him or his advisers to 
forego such opportunities.* But I have no right to 
complain that any citizen calls upon me for the dis- 
charge of any duty pertaining to my office. I do not 
complain. Yet I cannot but feel the immense respon- 
sibility thrown upon me alone, and may be pai-doned 
for expressing ray regret that I am deprived of the 
aid and counsel of my associates, so much better able 
to cope with the grave and intricate questions in- 
volved, than I am myself Whether by design, or 
fi*om necessity, this application ias been made to me, 
I meet the emergency with all the anxiety and con- 
"oern which it cannot fail to excite, and, I hope, with 
9ome share of the fh^mness which the occasion and the 
nature of the questions involved imperatively demand. 
There was no question • pertaining to the subject 
matter of the application, nor connected with the par- 
ties, which approached, in the slightest degree, to a 
conflict of jurisdiction between the State and Federal 
courts, or the judges thei-^of. The warrant, by virtue 
of which the petitioner was held, was not issued by a 
federal judge or coui't, but by a commissioner of the 
United States. No exclusive or ultimate jui'isdiction 
can be claimed for an officer of this kind. As one of 
the Justices of the highest judicial tribunal of this 
State, which tribunal represents in that behalf the 
sovereignty of the State, I could not deny to any citi- 



10 WI80ONSIN REPOBTO- 

^"^-m^ zen or penson entitled to the protection of the State, 
/-^ma^^tn the proper process by which the validity of a warrant 
sfaJmltLic issued by such authority, could be examined. Nor 
^ ' can I admit, that a com't commi^pner, holding fab 
appointment at the will of the coui-t, responsible only 
to such court — ^in fact, irresponsible and unimpeach- 
able — has the right or the power, or can have the right 
or the power, to issue any process by which, a citizen 
of the Stat^ may be imprisoned, that may not be ex- 
amined, and its vaHdHy tested, by the proper judicial 
authority of the State. Indeed, we may go fiiirther, 
and say, that as eveiy citizen has a right to call upon 
the State authority for protection, and as the judicial . 
power is that only to which application can usually be 
made by the citizen, it is the duty of the judicial offi- 
cer, when applied to, to see that no citizen is impris- 
oned within the limits of the State, nor taken beyond 
its limits, except by proper legal and constitutional 
authority. It is not in the power of. any body to di- 
vest the State judiciary of such authority, nor can 
any body, but the people themselves, absolve the ju- 
dicial officei*s of the State from the performance of 
their duty in this behalf; 

It is not necessary here to inquire what would be 
the force and effect of a.waiTantlike the present one, 
were it issued by a judicial officer of the United States. 
I confess, however, that I have never been able .to ap- 
preciate the liability to, or danger of^ov necessity for, 
collision between the judicial and ministerial authori- 
ty of the States and the United States. 

The line of demarkation h not very dim, and a pro- 
pel* regai'd to the peculiar functions of each class of 
officers, will render all apprehension on that score a 
work of supererogation. • Bnt the . States will never 
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snbmit to the aestimptian, that United States commis- '^"^^^ 
sioaers have the power to heai* and deteimine upon ^-^-^,^11^ 
the rights and liberties of their citi;Ben8, and issue pix> sheiSiJSiM 
cess to enforce their adjfidications, which is beyond ^^^' 
the examination or review of the State judiciaiy. 
They will pheerftilly submit to the exercise of all pow- 
er and authority by the federal judiciaiy, which is 
delegated to that depai^tment by the federal Constitu- 
tion; but they have a light to insist, and they will in- 
sist, that the State judiciaiy shall be and remain su- 
preme in all else, and that the fdnctionsof the federal 
judiciary within the territory of the States shall be 
exeixjised by the officei*s designated or provided for 
by the Constituticai of the United States, and that 
they shall not be transferred to subordinate and 
irresponsible functionaries, holding their office at the 
will of the federal courts, doing their duty and obey- 
ing their mandates, for which neither the one nor the 
other is responsible. 

Every jot and tittle of power delegated to the fed- 
eral government will be acquiesc,ed in, but every jot 
afid tittle of pawei* reserved to the States will be rig- 
idly asserted, and as rigidly sustained. 

It is only by exacting of the federal government a 
rigid conformity to the prescribed limitation of its 
powers, and by the assertion and exercise on the paiii 
of the States of all the powera reserved to them, and 
a due regard by both to their just and legitimate 
sphere, that obedience can be rightfully exacted of the 
citizen, toihe authority of eithei*. 

Entertaining the opinion that a commissioner of the 
United States has no rightfiil authority to impiison 
a citiaen of this State, or any other person entitled to 
the pn^tection of its laws^ by any process whiejx pre- 
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^^M*^ eluded the State authority from inquiring into the pro- 

'-^N^^-^ ceedings of such commissioner, and on inspection of 

sbm^M the writ, a copy of which was pi-esented with the pe- 

^'**^^' tition, I could not deny th§ writ of Habeas Corpus 

prayed for. 

The mai'shal to whom the writ was directed, in 
conformity with the double allegiance which we all 
owe to the State and to the United States, promptly 
made retuni, bringing the body of the petitioner be- 
fore me, and showing as th6 cause of his caption and 
detention, a copy of the mittimus hereinbefore itnen- 
. tioned and set forth. 

The petitioner demurred to the return of the mar- 
shal, and thus the whole question of the legality of the 
commissioner's process, both in respect to its form and 
substance, and the validity of the law of Congress, for 
the alleged violation of which the petitioner was ar- 
rested, is fairly and fully presented. 

The petitioner demands his discharge from impris- 
onment on two grounds: 

1st. Because the law of Congress, approved the 18th 
of September, 1850, in relation to the extradition of 
fugitives from serviceor labor, is unconstitutional; and 
2d, because the writ is defective. 

Had the determination of this matter been placed 
upon the insufficiency of the writ alone, I should have 
had but little difficulty in arriving at a conclusion; 
because I entertain no doubt, that the writ is so sub- 
stantially defective, that the discharge of the petition- 
er must, for that cause alone, have been ordered. But 
the petitioner has, through his counsel, expressed his 
desire to waive all objections to the form or substance 
of the waiTant, and to rest his case solely upon his ob- 
jections to the constitutionality of the law in queetion. 
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ThQ.Coustitutionof the United States is the fenda- Jwb Tmm 
mental law of the land. It emanated from the very o^a.^^ 
source of sovereignty as th^ same is recognized in this shewSaM 
country. It is the work of our fathei«, but adopted ^°®*^* 
and perpetuated by all the people, through their res- 
pective State organizations, and thus becomes our own. 
It is natural that the citizen should have a more pro- 
found regard for the fundamental law of his State or 
government, than for a mere act of a legislature,, be- 
cause the former is more directly the work of his own 
hand. He has, by his vote, mediate or immediate, 
established it as the great charter of his rights, and by 
which all his agents or representatives in the conduct 
of the government, are required to square their actions. , 
By the standard of the Constitution, he has a right to 
judge of the acts of every officer or body whose exist- 
ence as such is provided for by it. By the same 
standai'd he must regulate his own acts, and to it he 
may at all times appeal for the protection of his rights, 
secured by it, and for a measured judgpient upon his 
own conduct. 

I recognize most fully the right of every citizen to 
try every enactment of the legislature, every decree 
or judgment of a cornet, and every proceeding of the ' 

executive or ministerial department, by the written, 
fundamental law of the land. This must be done in 
a proper and legal manner, in conformity with the 
iniles prescribed by that same law, or in, accordance 
with its provisions; but no law is so sacred, no officer 
so high, no power so vast, that the line and the rule 
of the Constitution may not be applied to them. It is 
the source of all law, the limit to all authority, the 
primary rule of all conduct, private as well as official, 
and the citadel of pei-sonal secmity and liberty. 
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J^w«TiiM But, as was said before, thongli I recc^ize the 
/-%^A.^^ right of every citizen to appeal to the Constitation in 
sie^iaM *k« proper manner, (not in any mode which the indi- 
B«oth. yjjQ^ jjjQ^y prescribe for himself,) such appeal should 
be made in good faith, and not for the mere purpose 
of experimenting upon the opinions of the judicial of- 
ficer to whom such application is made. Every citi- 
zen has the right to test eveiylaw by the Constitution 
of the State or National government, according to the 
forms, and through the appropriate tribunals of the 
countiy. Every one has a right to resist an unconsti- 
tutional enactment of the legislatui'e ; but he does so 
upon his peril, until the conformity or non-conformity 
of the act with the Constitution is judicially determin- 
ed. It is unsafe for any peraon to resist an act of the 
State or National legislature on the ground of its un- 
constitutionality, unless he is prepai'ed to abide the 
consequences, in case his judgment should prove to be 
erroneous. .P^i88ive obedience cannot be exacted, nor 
can private judgment in this behalf become the rule of 
action. 

But I do not admit the right of the citizen to com- 
plain to me of illegal imprisonment, and apply for a 
writ of Habeas Corpus for his discharge therefrom, and 
then waive or decline his discharge except upon such 
gi*ounds only as he shall see fit to prescribe. While I 
am willing faithfully to dischai'ge my duty in eveiy 
instance when called upon, and to extend the protec- 
tion of the law to every peraon entitled to its protec- 
tion, I do not admit the right of any one to devise a 
fictitious impiisonment, merely to experiment upon my 
opinions or research in regard to particular questions 
of law which may chance to be deemed of more or 
less interest in the community. The petitioner has 
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complaint tiwrt he is imprisoned \dtbotit the authori- JtobTebm 
ty of law, and asks my official interposition in his be- ^-^^^^^ 
half. On the hearing, he sees fit to waive all objec-gj^^^^M 
tion to the fonn or sutetance of the warrant by which ^^°*^ 
he is held, and to demand his dischai'ge upon the 
invalidity of the law by virtue of which the wari'ant 
was issued, or not have it at all. I can neither permit 
nor accept such issue. K he really sought relief from 
his imprisonment by applying for this writ, he should 
be willing to enjoy such relief upon any gi'ound which 
the law would sanction. If he did not really and in 
good faith desire release from imprisonment, but mere- 
ly resorted to the writ of Habeas Coi'pus as a device by 
which to obtain an opinion as to the constitutionality 
of the Fugitive Slave Act, I feel bound to say that the 
occasion is not commensurate with the sacred charac- 
ter andbeneficeAt functions of that writ. 

I shall take this case, thei^fore, as the petition and 
the return to the writ present it for adjudication- 

The act of Congress under and by virtue of which\ 
the petitioner is arrested, purpoils to have been en- 
acted in conformity with, and under the power as is 
alleged, granted by the third clause of the second sec- 
tion of the fourth article of the federal Constitution, 
which is in the following words: 

" No person held to service or labor in one State, 
under the laws thereof, escaping into another, shall, 
in consequence of any law or regulation therein, be 
dischai'ged fi'om such service or labor; but shall be 
delivered up on claim of the party to whom such ser- 
vice or labor is due." 

Either fortunately or unfortunately, we ai*e left for 
a construction of this portion of the federal compact, 
almost exclusively to the meaning to be derived from 
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^^S5^^ the words. There was very little debate up<MB the in- 
^-^-A^^ troduction or adoption of the clause, aijid but feeble 
siwrmILM ^id is fiiruished from contemporaneous interpretation, 
B©©th. £^^. ^jj^j2 ^ comparatively recent period, it has not be- 
come a subject of any very considerable discussion. 

Without stopping here to inquire, whether the 
clause in question confer upon the general govern- 
ment any power of legislation in regard to the subject 
matter thereof, let us endeavor to arrive at its true in- 
tent and meaning, so far as it affects the rights or con- 
dition of the class of pei'sons to whom it is supposed 
especially to refer. 

Let it be taken for granted, that this clause was in- . 
tei^ded to refer exclusively to fugitive slaves; of which 
I think the history of its adoption into the Constitu- 
tion leaves no doubt ; the question at once arises, how 
far, and in what particulars, does it affect the persons 
alluded to in it ? 1st. It contemplates the fact that 
certain pei^sons wer^, or might be, held to service or 
/'labor in one or more States under the laws thereof. 
2d. That it was by the laws of such Slate or States 
alone, under which such persons could be held to ser- 
vice or labor. 3d. That the laws or regulations of the 
respective States under which such persons might be 
held to service or labor, or discharged therefrom, might 
be different. 4th. That such persons might escape 
from one State in which they were held to labor under 
the laws thereof, into another State in which such per- 
sons were held to labor under different laws, or in 
which they were by the laws of the State discharged 
ffom service or labor. 5th. That the service or labor 
here spoken of is of a kind which is exacted of such 
pei'sons by law, and not of a kind stipulated for by 
contract, and hence is in restraint of, and derogatory 
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to human liberty. 6th. That «uch pei^sons escaping '^^'^^^ 
from one^ State intoanothei*, should not be discharged >"vv«^ 
by the laws of the State to which they may have fled^^shemSiM 
but that, the condition of the fugitive should remain. ^^ 
the- same' in the State fi'om which he had. fled, in 
case the person to whom he owed the service should 
choose to claim him and convey him thither. 7th. 
That in the ev^ent of a claim by the person to whom 
th'? fugitive Owed the servi<3e under the laws of the 
State from w:hich he fled, being made, he should" be 
delivered up, on establishing the fact that the labor 
or service of the fugitive was due to such claimant. 

Pi'om this analysis of the- clause of the fedoval Con- 
stitution above quoted, it will be seen that the status 
of the fugitive is essentially different in this State 
from his stains or condition in the State from whence 
he fled. In the latter, he remained subject to all the 
disabilities of his class, though he may have escaped 
fi'om the domicil or premises of . his niaster. Here, 
he is entitled to the full and complete protection of 
our laws ; as muck so as any other human beings so 
long as be is unclaimed. He may sue and be sued ;i 
he may acquire and hold propt?rty ; he is, to all in- 
tents and purposes, a free man, until a lawful claim is 
made for him ; and this claim must be made by the 
person to whom his service or labor is due, under the 
laws of the State fi'om which he escaped. No one 
else can interfere with him. If no claim i& set iip to 
his service or labor by the person to whom his ser 
vice or labor is due, there is no power or authority, or 
pei'spn on earth, that can derive any advantage from 
his former condition, or assert it, to his prejudice. So 
long as the owner does not choose to assert his daimj 
the cottage of the fugitive in Wisconsin is as much 
3 



1§ WISCONSIN HEPORTS. 

J^'Tebm iiig castle — bis propeVty, liberty and pei-son are as 

^^^jf<^0^ much the subject of legal protection, as those of any 

shoraion,M Other person. Oar legal tribunals are as open to his 

^^'^' complaint or appeal, as to that of any other nian. He 

may never be claimed ; and if not, he would remaiii 

forever free, and transmit freedom to his posterity 

born onour soiL 

' It is apparent, therefore, that the fugitive slave 
leaves his condition of slav-ery behind him, and takes 
with him into this? State only the dread contingency 
of the assertion of the claim of the pei-son frpm whose 
service he has escfaped, upon the establishment of 
which lip may be reduced to his foriiier condition in 
the Statfe from which he fled. 

The act of Congress of 1850 fully recognizes this 
view of the iConstitution, and contemplates the re-cap- 
ture of the fugitive, as dependent entii'ely upon the 
Glaim of the master. The sixth section provides that 
"the pei*8on or persons to whom such service or labor 
may be diie, or his, her, oi* their agent or attorney, 
duly authorized by power of attorney, in writing^ 
acknowledged and certified under the seal of some le- 
gal officer or court of the State Or Territory in which 
the same may be executed, may pursue and claim 
such fugitive person," cfec. No one but the owner, or 
his agent or attorneyj, appointed by writing, may claim 
him. No one may volunteer to render his neighbor a 
friendly service, by capturing in his behalf and re- 
tuining to him his fugitive. It must be the mastei^'s 
own act, and its responsibilities be all his own. 

This writ simply asserts, as the cause 'of the peti- 
tioner's arrest, that he " aided, abetted and assisted a 
peraon named Joshua Glover, held to service br labor 
in the State of Missouri, under the laws thereof, and 
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li)eing the property of Benammi 6. Garlauid, aiwi hav- J«w»TraM 
ing escaped therefrpm into the State of Wipconfiin ; /-^a-i^h^ 
to escape from the .lawful custody of Charles C. .Cot- she^S^M 
ton, a deputy of the mai'shal of the XJ. S., the said ^®^*^; 
Charles C. Cotton having then and thej*e arrested and 
taken into custody the said Joshua Glover, by virtue 
of a warrant issued by the judge of the United States, 
for the said District, pursuant to the provisions pf 
the act of Congress, in that case made and provided, . 
approved Sept. 18, 1850." 

Th^ material allegations herein contained are, that 
Glover was held to, service or labor, in the state of 
Missouri, under the laws thereof, had escaped, there- 
from, and was the property of Gai'land'., All this may 
be very true, and yet Garland may never hhve claimed 
Glover. , Some one else may have caused the arrest* 
without the authority or wish of Garland. There is 
no allegation that he was claimed by any one whom- 
soever; much less that the claim of Garland was inter- 
posed, without which Glover was as free as Garland 
himself It is true, the writ recites that Gldver was 
in the lawful custody of the mai'shal, by vii'tue of a 
warrant issued by the district judge under the pro- 
visions of the act of 1850. But it is to be remarked 
that the mere recital that such custody was. lawful, is 
not sufficient. The lawfulness must affirmatively ap- 
pear, by facts set forth in the warrant. But, admit- 
ting that Glover was in the lawful custody of the mar^ 
shal, it still does not appear that he was in such eusto- • 
dy as a fugitive from labor. Though the warrant for 
his arrest was issued under the act of 1850, yet it by 
no means follows that he was arrested as a fugitive 
The petitioner is arrested under that act, and Glover 
may have been charged with some violation of it, for 



WISCONSIN REPORTS. 

'^^'wS^ which^ he was liable to arrest. The gist of the offence 
^^i*tA.-iiK with which the petitioner is charged, as described by 
shemim-M the act of 1850, is "th^ aiding, abetting or assisting 
^ * the person so owing labor or service^ to escape ft'om 
such claimant, his agent or attorney, or other pei'son 
or persons legally authorized, as aforesaid." There 
certainly is no such charge in the warrant of commit- 
ment returned here. There is no averment of a elaim 
by -Garland, even admitting that the allegation of 
property in Garland implies that service or labor was 
due to him. There is no allegation that Glover was 
in custody as a fugitive from labor, or that the peti- 
tioner aided in his escape from oxiy Glaimant^hi^ agent 
or attorney, nor any other person lawfully authorized 
to hold him as teuch fugitive. 

I have been referred to two or three cases, going to 
show that strict technical exactness is not required in 
preliminaiy warrants. This is undoubtedly the true 
doctrine. Where the defendant was charged in the 
warrant with having committed the crime of larceny, 
it was held sufficiejit. ( Whart Prec, 502.) But in 
all these cases, the language used imported a crime — 
an act mahtm in se. In all catees where the offence is 
merely malum proliibitum^ it must be set out in the 
warrant substantially in conformity with the statute 
which creates it. . * 

The offence here charged is peculiarly the creature 
of the statute. It is not resistance to the marshal in 
the execution of his duty; it is not the breaking open 
the jail; that is an offence against the State; it is not 
a rescue as known to the common law, but it is intend- 
ed to be the aiding of a fugitive slave to escape from 
the service to which he is held. It is a penal statute? 
and must be constimed strictly. . It is in restraint of 
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fi^eedom, and therefore every presumption arising uh- J^^^^ 
der it must be in favor of liberty. It creates a new >^*^Xii^ 
offence, and adds new and sev«i*e penalties, and there- giiem^^M 
fore all process iand prosecution tinder ittniist be in ^'^^^• 
substantial conformity with its I'equir^menliS. I do 
not mean to say that a warrant for arrest or commit- 
ment for trial must contain all the particularity of an 
indictment, but to say what I understand the law to 
be, that it must contain the substance of the offence 
intended to be charged, as the same is described in the 
statute. No greater strictness is applied to this war 
rant than the law applies to all process' of that class; 
though a much stricter rule might be justified ; fdr 
this is a " wicked and a cruel " enactment, and those 
who feel compelled to execute it, may well require of 
those who demand official service at their hands, that 
in- taking their " pound of flesh" they shall not " shed 
one di'Op of Christian blood." 

Since the- close of the argument upon this case, there 
has been placed in my hands the act of Congress, &p- 
proved^Feb. 26, 1853, commonly called the fee bill. 
That act provides, among the various provisions in 
regard to the fees of officei's, witnesses, et^ as follows: 
" When two or more charges are, or shaM be made, or 
two or more indictments ffhaH be found against a per- 
son, only one writ or warrant shall be n^cessaiy to ar- 
rest and commit him for trial, and itBhall be sufficient 
to state in the writ the name or general character of 
the offence, or to refer to them in vei*y general term^." 

This provision does not change the -law ; it is only 
designed as a restraint upon the clerk or commission- 
er, preventing him from issuing a multiplicity of war- \ 
/itmts, where one would answer^ and to guard against 
unnecessary prolixity, merdy for the purpose 6f swel- 
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J'^Traic ling the fees of snch officer where he is paid by the 

-r;w^*i»- folio. What had been the experience of Congress or 

shemaoM heads of departments, which suggested this enactment^ 

^^*^' I do not know ; but it certainly was never designed to 

create, nor does its language tend to establish, a new 

rule of law, abrogating the law which requires the 

charge against the citizen to be plainly set forth in 

the warrant for his aiTest. Here are not two offences 

charged, and if there were, the rule of law \tould be 

the same. 

The warrant, a copy of which is returned by the 
marshal, as the authority by* which the prisoner is 
held, is clearly, substantially and radically insufficient, 
and th^ petitioner is therefore entitled to a discharge. 
And here, perhaps, I might dismiss this case, and 
avail myself of the defect of the process to escape 
fi'om the performance of any further duty in the prem- 
ises ; but it is further urged that the act of Congress 
of 1850 is unconstitutional and void. I would gladly 
escape from the responsibility of deciding upon a ques- 
tion so grave. It would be a much more easy and 
quiet coui'se to stop here, if I could reconcile such a 
coui^se witl^^my sense of duty. But believing, as I do^ 
that every State officer who is required to take an 
oath to support the Constitution of the United States 
as well as of his own State, was designedly placed by 
. the federal Constitution itself as a sentinel to guard 
the outposts as well as the citadel of the gieat princL 
pies and rights which it was intended to declare, se- 
cure and perpetuate, I cannot shrink from the dis- 
chai'ge of the duty now devolved upon me. I know 
/ well its consequences, and appreciate fully the criti- 

cism to which I may be subjected. But I believe' 
most sincerely and solemnly that the last hope of freer 
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i^presentative and responsible government rests upon J^*j|Tieii 
the State sover^gnties, and fidelity of State office;i*9 to r-^i^>vi^ 
their double allegiance, to the State and federal gov- sheSawiM 
ernment ; and so believing, I cannot hesitate in per- ^^^^' 
forming a cleai\ an indispensable duty. Seeking and 
enjoying the quiet and calm so peculiar to the position 
in which I am placed^ I desire to mingle no farther in 
the politi(ial discussions of the times, than the clear 
suggestions of official obligation requu-e. But he who 
takes a solemn oath to support the Constitution of the 
United States, as well as of the State of Wisconsin, is 
bound by a double tie to the nation and his State. 
Our system of government is two-fold, and so is oui* 
alHegiance. Federal officers feel less of this, because 
their oath binds them only to the Constitution of the 
United States ; but State officer have the weight of 
both resting upon thera. To the latter is peculiarly 
the duty assigned, or rather upon the latter, of neces- 
sity does the obligation rest, of ascei'taining clearly^ 
and of asserting firmly, the peculiar po^vers oC both 
governments, as circumscribed by the fundamental 
law of each. To yield a cheerful acquiescence in, 
and support to, every power constitutionally exercised 
by the federal government, is the sworn duty of eveiy 
State officer ; but it is equally his duty to interpose 
a resistance, to the extent of his power, to every as- 
sumption of power on the part of the general gov- 
ernment, which is not expressly granted or«ieces8a- 
rily implied in the federal Constitution. 

Nor. can I yield to the doctrine early broached, but 
as early repudiated, that any one department of the 
government is constituted the final and exclusive 
judge of its own delegated powera. No such tribunal 
has been erected by the fatidwamtal law. The judi- 
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J^*TEBMcial department of the federal government is tbe 
/-^i^A-^^ creature by compact of the seveAl States, as sovereign- 
BiiwailmM^ies, and their respective people. That depai^tment 
®^*^' can exercise no power not delegated to it All power 
. not delegated, and not prohibited to the States, the 
States have expressly reserved to themselves and the 
people. To admit that the federal judiciaiy is the 
* sole and exclusive judge of its own powers, and the 
extent of the authority delegated, is virtually to admit 
that the same unlimited power may be exercised by 
every other department of the general government, 
both legislative and executive, because each is indepen- 
dent of, and co-ordinate with the other. Neither haB 
any power but such as the States and their respective 
people have delegated, and all powei* not delegated 
remains with the States and the people thereof. In 
view of the vastly increasing power of the federal gov- 
ernment, and the relatively diminishing importance 
of the State sovereignties respectively, the duty of the 
latter to watch closely and resist firmly every en- 
croachment of the formei', becomes every day more 
and more imperative, and the official oath of the func- 
tionaries of the States becomes more and more signif- 
icant. As the power of the federal government de- 
pends solely upon what the States have gi'anted, ex- 
pressly or by implication, and as no common judge 
has been provided for, to determine when the one or 
the other shall be proved unfaithful to the compact, 
the solemn pledge of faith exacted from both has been ' 
deemed an effectual guai'anty ; and a frequent recur- 
rence to the fundamental principle on which our gov- 
ernment is oi-ganized, a sufficient stimulus to eveiy 
public officer aiid to the people at Jarge> boli to yield 
and exact a perfeet .con£cn^mi4j. But I solemnly be- 
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lieve that the last hope of fi-ee representative and fed- '^"^^*^^*' 
erative governments rests with the States. Increase --^,a^^-> 
of influence and patronage on. th^ part of the federal shcrmauM 
government naturally leads to consolidation, consoli- ^^^^^' 
dation to despotism, and ultimate anarchy,. dissolution 
and all its attendant evils. 

If the sovereignity of the States is destined to be 
swallowed up by the federal, government ; if consoli- 
dation is. to suppl9.nt federation, and th^ general gov- 
ernment to become the sole judge, of its o\vn powez*s, 
regardless of the solemn compact by whi^eh it was 
brought into existence, and of the s6ui*ee of its own 
vitality, as an humble officer of one of the States, 
bound to regard the just rights and powers both of 
the Union and the States, I want my skirts to be clear, 
and' that posterity may not lay the catastrophe to my 
charge. I am truly thankfi^l for the same feeling of 
conscientious firmness on entering, upon the, discharge 
of the duty before me^. as would be req^uired in case 
of direct invasion; open rebellion, or p^pable treason, 
^aio^t our common counti^y. 

Without .the States there cau be.no Union; the, ab- 
rogation of State sovereignty is not a dissolution of 
the Union, but an absorption of its elements. He is 
the true man, the faithful officer, who is ready to as- 
sert and guai'd eveiy jot of power lig^itfully belong- 
ing to eaqh, and to resist the slightest encroachmeat 
or ae^umption of power on the part of either. 

The Copstitution of the United States is a peculiar 
instrument) and it has brought into existence and 
operation a peculiai' system of governnQ!.ent. But lit- 
tle if any aid ig furnished in its consti'uction by analo- 
gy.. It is not merely a grant of p^wei^. It not oxily 
eo^fiatrs powi^^ upi^n th^ federal .gave vnment, but it 
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juneTerm guarantees rights to the States and to the citizens. It 

/-<.>J--N was not designed merely to provide a general govern- 

shiSianMi^®^*^^!'^!! the States, but to provide security and 

Bootb. pi-otection for the States iind people, who are parties 

to the compact by which it is created. Not only did 

it confer certain powers upon the general government, 

but it imp6sed solemn duties upon the government 

thereby created, and upon the States who were its 

creatoi's. More than this, it solemnly enjoined upon 

both th3 state and general government, the exercise 

of certain powei^s and duties, and the abstaining by 

each, fi^om the exercise of powei'S and functions lexclu- 

siyely pertaining to the other. 

It is an instruilient of grants and covenants. Some- 
what like an indenture of conveyance, it contains not 
only gmnts of powers, but covenants for the faithful 
observance of the stipulations therein contained. It 
creates thi^e distinct departments of government, the 
executive, legislative and judicial, and grants to each, 
the powers which it. was designed that they should 
respectively exercise; and those powei^ not granted or 
prohibited to the States, it especially reserved to the 
States and the people. "^ addition to this, the States, 
parties to the instraraent, by it, solemnly and mutual- 
ly engaged that they would do certain things, and that 
certain things should not be done either by the gov- 
ernment of the Union or of the States. The language 
of the Constitution is so peculiar, that the distinction 
between power ^to be conferred upon the government 
about to be created, and covenants entered into be- 
tween the parties, as States, is obvious at a glance. 
Congress may exercise all the legislative power grant* 
ed in the Constitution, bat lio other, because all othei's 
are especially i-eserved to the States and to the peo- 
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ple> In the same nrticle Which grants the legislative •^'^"^^tbrm 
powers to /Congress, and enumerates and defines them, ^^^^.A-i^^ 
is contained also a prohibitory covenant or compact sheiLSaM 
by which the States have agreed not to do certain ^* * 
things, which, before, as Ssjvereignties, they had an 
. nndonbted right to do. " No State shall grant lettei"s 
of marqne and reprisal, coin money, emit bills of cred- 
it, make any thiiig bnt gold and silver coin a legal 
tender, pafes any bills of attainder, ex post facto law, 
or any law impairing the obligation of contracts J" &c. 

Now suppose, in violation of this c6mpact, any State 
should do any of the things herein prohibited. Is it 
pretended that Congress has the right to make such 
acts on the part of the officer ^f the State penal ? or 
by legislation, call such offendipg State to account ? 
exclude it from the Union ? expel its representatives 
fi*om their seats ? arrest its executive, its legislators 
and judges, and imprison them ? The acts of such 
State would be siniply void; audit would be the duty 
of all courts, both Federal and State, so to declare 
them. They would aflEbrd no protection to any peraon 
or officer acting under them, not because Congress 
has any legislative power to denounce or abrogate 
them, but because they are in violation of the funda- 
mental law. 

So also, in the same section are contained sundry 
prohibitions upon the United States, among which is 
the following : '^'The privilege of the writ of Habeas 
Corpus shall riot be suspended, unless when in cases of 
rebellion or invasion the public 'sei*vice may require 
' it." Suppose, in a tioie of profound peace and quiet, 
the federal government should pass a law suspending 
the priviiegeB of this writ, wcrtild the State govern- 
ments have the power to call to account the federal 
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jumeTibm officei's who had violated \the compact in t^is behalf^ 

. ^„^^^^, the Congress who passed, apd the executive who ap- 

in re proved it ? Would the State courts be bound by it ? 

ShermanM * , *^ 

BootL. IJot at all. Such an act of Congress would simply be 
void, and it would be the duty of every State and. 
Federal court so to pronounce it, and it Woul4 afford 
no protection to any officer. State or Federal, for re- 
fusing to obey such writ. I mention these illustra- 
tions to shpw that a great portion of our federal con- 
stitution rests in compact, while still another rests in 
grant. Where powei-s are granted, they are to be 
exercised; where rights rest in compact, they have still 
the force of law; but the federal government has no 
power to legislate upon them; they are to be obeyed 
aijd enforced by the parties to the compact, the States 
. themselves. 

I come now to consider the fourth article of the 
federal constitution. The fii*st section pix)vides that 
" Full faith and. credit shall be given in each State to 
the public acts, records and judicial proceedings of 
every other State," &c. The fii'st appearance of the 
vai'ious provisions of this article (except that in rel^- 
tiop to fugitives from labor) in the National Con ven- 
tiou, was in the "plan of a ; federal constitution," sub- 
mitted by Chai'les Pinckney, of South Carolina, May 
29, 178 (T. (2 Mad. Pap.) That plan contained no 
reference to fugitives from labor. Vaiious plans 
w^re submitted ^nd referred, propositions made, and 
adopted or rejected, when, on the 25th day of July, 
1787, a committee of detail was appointed, consisting 
of sevea members^ of which My. Rutledge, of South 
C6i^0lina,-was chairman, ■' to report a Constitution con- 
foi'mable tg^the-re^lutions passed by the conventiouv" 
2 MadFafKim. 
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On the ph day of AuguBt, Mr, Rutledge, from t^e *^^^i|^f^ 
committee of detail, made a report. In that report; ^"v^^-'^^ 
the several sections now contained in the fourth article Sherman m 
(except the clause in relation to fugitives fr6m labor, 
which had not yet been thought of,) followed each 
other, and the article in r^ard to records, as yet 
stopped witl^ the mere assertion of the covenant; that 
full faith, &C., should be given to them ; no power . 
was given to Congress over the matter as yet. 

The first suggestion that appeals in regard to fugi- 
tives from labor, was made on the 28th day of August, 
1787, when article 15, as reported by the committee 
of detail, was taken up. The article provided for 
the surrender of fugitives from justice. 

Mr. Butler and Mr. Pinckney, (of S. C.) moved to 
require fugitive slaves and servants to be delivered 
up like criminals. 

Mr. Sherman saw no more propriety in the public 
seizing and surrendering a slave or servant than a 
horse. . ^ 

Mr. Butler withdrew his proposition in order that 
some particular proposition might be made apa^t 
from this article. Mad, Pap,, 1447-8. 

On the 29th of August, the provision in regard to 
public acts and records, came uQder c;onsideration, 
when various propositions of amendment were made; 
and were finally refeiTed to a committee of which 
Mr. Rutledge was chairman. On the fii'st of Septem- 
ber, the article among other matter was reported 
back, and now; for the firet time, was incbi'porated in 
it a power on the part of Congress to legislate upon 
the subject. Dr. Johnson, of Connecticut, objected 
to the grant of such power, because it would authorize 
the General Legislature to declare the effect of the 
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^^Tsl^^^ legislative acts of one State in another Stat^ and Mr. 
'•wA--^ Randolph objected that it might enable the govern- 
sheSiinMHient to nsurp all State powers; .After some amend- 
ments the report was agreed to ; and thus^ in addi- 
tion to the compact by which full faith and credit 
were cove^anted to be gi.en to the public acts,. rec- 
oixis, &c., of one State by every other State^Copgress 
was granted, the " power to prescribe by general laws 
the manner of proving them and the eftect thereof" 
This history is important, as it not only justifies 
and requires, a distinction to be taken between gi'ants 
of power and articles of compact, but it clearly de- 
monstrates that the convention all along discriminated 
„ between grants of power to the government, aud ai'- 
ticlesof compact between the States, and was ex- 
tremely ji^alous' and cautious in making such grants, 
and only did so when it was deemed absolutely 
necessa,ry.' 
: Having now traced through this compact, and dis- 
covered the time and manner when it became coupled 
with a power, let. us trace along its neighbor, in re- • 
gard to the reclaiming of fugitive slaves, and dis- 
cover, if we can, the time and nlonner in which it 
shall -be coupled with a grant of power -to Congress, 
to secure its efficacy by legislation. We have seen 
that the first suggestion in regard to the subject was 
on the 28th -day of August, when Mr. Pinckney and 
Mi\ Butler moved to connect it with the surrender of 
fugitives from justice, but withdrew the proposition 
for the purpose of making a sepamte provision. On 
the 29th day of August, Mr. Butler offered such pro- 
vision in these words : 

" If any pei'sou bound to service or labor in any of 
the United States, shall escape into another State, he 
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or she shall, not be cikcharged from such service or JuneTerm 
labor in consequence of any regulations subsisting in ^^^..X^ 
the State to wLich they .escape, but ^hallbe delivered shimanM 
tip to the person justly claiming their service or la- ^°^^; 
bor." "Which was agreed to 7iem cony 

Jlei'e we have all th^e discussion upon the subject 
Plan after plan for the organization of the govern- 
ment was made and presented, Resolution upon reso- 
lution ojBfered and discussed, einbi^acmg the whole 
ground of Federal and State rights and powers, with- 
out one word being mentioned of fugitive slaves ; and 
when it did occijr to. the minds of some members, sug- 
gested, unquestionably, by tl^e clause in regard to fu- 
gitives fi'pm justice, it is quietly agreed that the 
States would deliver, up suchv fugitives from labor. 
No power was asked -for the federal government to 
seize them; no such power was dreamed of; the 
proposition that the States should respectively deliver 
them up, was acquiesced in vvithout any dissent. Yet 
we are told arguendo by judicial authority, that with- * 
out such a clause the- Union could not have been 
formed, and that this provision wa^ one of the essen- 
tial compromises between the South and the N^rth., 
In point of fact, it did not enter in the slightest de- 
gree into the compromises between the North and, 
South. I have had time and opportunity to. examine . 
the debates in the conventioas for the adoption of the, 
Constitutions of only the States of Nor,tli Carolina 
apd South Carolina. In the former, t'he whole of ar- 
ticle four was read, and though the grants of power, 
^ contradistinguished fi'om mere compact, were scni- 
tinized qlosely, no objection was made to the absence 
of such grant, but the article was acquiesced in with 
only a few words of explanation from Mr. Ii'edell^ who 
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Jui^^lT^RM st^^ted ,that the " nprtlfeni delegates, owing to their 
^^*,j^00-> particular scraples on the subject of slaveiy, did not 
shemiMiM: choose the word slave to b^ mentioned, but that* was 
^^^^^* their mining." • In th6 South Carolina' convention, I 
have been unable to find a word of corjlment upon 
the subject. In Virginia, it was discussed by Messiu 
Madison and Randolph, who never claimed for it the 
chajL'acter of a'power delegated to the national gov- 
ernment.' It iis nowhere mentioned as entering into 
the compromises, of the Constitution. How, then,' can 
any pne say, that without this provision th^ Union 
cotild not have been formed ? And yet sucli assertion, 
contradicted by tlie truth of historyj is made the pre- 
text for the exercise of powers by the general gov- 
ernment, that coiild not stand for a single momept 
upon a similar basi^, in respect to any other subject 
matter. ... 

We have seen how the pow-er. of legislation was 
granted to Congress in respect to public records, &c. 
* We have seen that no such power is granted in re- 
spect to the surrender of fugitives from labor, and 
that it was not even asked for; and from the known 
tei^per atid scruples of the' national convention, we 
may safely affirm, that had it been asked it would not 
have been granted, and had it been granted, no Union 
could have been formed upon such a basis. The his- 
tory of the times fully justifies this conclusion. Can 
it be supposed for a moment, that had the framei*s of 
the constitution imagined, " that under this provision 
the federal governnient would assume to override the 
State authorities, appoint subordinate tiibun^ls in 
every county in eveiy State, invested with jurisdiction 
beyond the reach or inquiry of the State judiciary, to 
multiply executive and judicial officers ad injmiUim^ 
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wholly independent o^ and irresponsible to the police J^^^ 
regulations of the State, and that the whole army and ^^^>^^^ 
navy of the Union could be sent into a State, without ghemMiM 
the request, and against the remonstrance of the legis- ^^^^ 
lature thereof ; nay, even that under its operation the 
eflScacy of the writ of Habeas Corpus could be destroy- 
ed, if the privileges thereof were not wholly suspend- 
ed; if the members of the convention had dreamed 
that they were incorpoi'ating such a power into the 
constitution, does any one believe, that it would have 
been adopted without opposition and without debat^^ 
And if these results had suggested themselves to the 
States on its adoption, would it have been passed by 
them, sitb sUentio^ jealous as they were of State rights 
and State sovereignty? The idea is preposterous. 
The Union would never have been formed upon such 
a basis. It is an impeachment of historic truth, to as- 
sert it. 

The clause in regard to public records forms one 
section by itself, with its grant of power added upon 
full consideration. The second section of the same ai^ 
tide contains three clauses, but all grouped and num- 
bered together. 

" The citizens of each State shall be entitled to all 
privileges and immunities of citizens of the several 
States." 

"A person charged in any State with treason, felony, 
or other crime, who shall flee from justice and be found 
in another State, shall on demand of the executive au- 
thority of the State from which he fled, be delivered 
up, to be removed to the State having jurisdiction of 
the crime." 

" No pereon held to service or labor in one State, 
under the laws thereof, escaping into another, shall, in 

4 
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Jw«^^ consequence of any law or regulations thei*ein, be dis- 
r'^*^A-#r> cbai'ged from such service or labor, but shall be de- 
shOTiJaM livered up on claim of the party to whom such labor 
^^^^^' oi' service may be due." 

Here is the whole of the section, without one word 
of grant, or one word from which a grant may be in- 
ferred or implied. Congress has the same power to 
legislate in regard to fugitives from justice or labor. 
But it may be asked, how are the rights here stipula- 
ted and guaranteed, to be enforced ? I answer, that 
every State officer, executive, legislative and judicial, 
who takes an oath to support the Constitution of the 
United States, is bound to provide for, and aid in their 
enforcement, according to the trae intent and mean- 
ing of the Constitution. But what if one or morl^ 
States should refuse to perform their duty, and its of- 
ficei's violate their oaths and repudiate the compact ? 
This question is answered by asking another — What if 
Congress should declare a single violation of one of 
its laws, treason, and that a conviction thereof should 
work corruption of blood and forfeiture of estate be- 
yond the life of the pei'son attainted, and the judicial 
department should pronounce it valid, and the execu- 
tive attempt to enforce it ? The simple answer is, 
that when the State and federal officers become so re- 
gardless of their oaths and obligations as either ques- 
tion implies, anarchy or revolution, or both, must su- 
pervene, for the government would be a wilful depar- 
ture from the fundamental law of its organization, and 
the people would be absolved from their allegiance 
to it. I do not mean to say that every minor, or un- 
intentional departure from the constitution must work 
such disastrous results. On the part of the States and 
people there is a fixed attachment to the Constitution^ 
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and when its provisions are violated or its restraints •^^^*^"*^ 
overleaped, discussion ensues, and the government is -^^.A^^y^ 
brought back to the constitutional tack; but I repu- shiSiSiM 
diate the degrading insinuation that State officers are ^^^^^' 
less faithful to the constitution, than federal officei's. 
On the contraiy, from the very fact that upon them 
is devolved the duty and responsibility of guarding 
the rights and sovereignty of the States under the 
compact of the Union, they must necessarily be more 
watchful of the exercise or assumption of power, on 
the part of the States respectively and of the general 
government, than federal officers would naturally be. 

It may be again repeated, and cannot be repeated 
too often, that upon the States rests the immense re- 
sponsibility of preserving not only their own sovereign- 
ity, but the just constitutional powers of the general 
government. Let it also be remembered, that the 
States and their civil functionaries are as essential to 
the existence and operation of the government of the 
Union as are the peculiar officers of the latter. Each 
and all are parts of a united whole, and all are bound 
by the most solemn ties of fidelity to all and eveiy 
part thereof 

What would be thought by the people of this coun- 
try, should Congress pass a law to can y into effect that 
clause of the fourth article in regard to citizenship ? 
and declare pains and penalties againstany State func- 
tionary who should fail to comply ? What would be 
thought if Congress should declare it a penitentiary 
offence, for any executive of a State to refuse to sur- 
render a fagitive from justice? What state would sub- 
mit to see its chief magistrate dragged before the fed- 
eral tribunals, on charge of infraction of such a law, or 
what federal court would assume to compel his obe- 
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*^^8^!^^ dience by mandamus ? And yet the assumption of 
^"^^>^-^ power to legislate at all upon the subject, is assuming 
SheimwiM supreme and unlimited power over the whole matter. 
^ ' There is no middle ground. A bare statement of the 
proposition assumed, is its most effectual refutation. 
The law of 1793 was in fact but little, if any more 
than organizing the State authorities for the accom- 
plishment of the constitutional duties devolved upon 
them. For that very reason it passed without scru- 
tiny, and for a long time was obeyed without ques- 
tion. ■ It viasprdctically nothing more than the states 
themselves carrying out the constitutional compact. 
Not until it began to be required that the States should 
yield up all control over these subjects, and a prostra- 
tion of their sovereignty was demanded, did attention 
become aroused. No importance therefore can justly 
be attached to the fact that this act was passed by an 
early Congress and was signed by the father of his 
country, and was acquiesced in by the states and peo- 
ple. It is a remarkable fact that the most startling 
deviations from strict constitutional limits occurred in 
the very eai'liest years of the Kepublic. So it must 
always be. But time, discussion, and experience have 
heretofore proved adequate correctives. So may they 
ever prove. Added to these. State sovereignty jeop- 
ardized, federal encroachment apprehended, and con- 
solidation menacing, can hardly fail to accomplish the 
desired ends. 

To my mind therefore, it is apparent that Congress 
has no constitutional power to legislate on this subject. 
It is equally apparent, that the several States can pass 
no laws, nor adopt any regulations, by which the fu- 
gitive may be discharged from service. All such laws 
and regulations must be declared void whenever they 
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are brought to the test of judicial scrutiny, state or J^^Tmii 
national. It is equally apparent, that it is the duty /-^.a.^-. 
of the respective States to make laws and regulations g^e^i^^ji 
for the faithful observance of this compact. They ^^^^' 
have generally done so, and doubtless would have con- 
tinued so to do, but for the decision of the United 
States Supreme Court, in the case of Prigg vet'sus 
Commonwealth of Penn. It is still their duty so to do. 

Again, it is to my mind apparent, that the provis- 
ion of the constitution in regard to fugitives from la- 
bor or service, contemplates a judicial determination 
of the lawfulness of the claim which may be made. 

Mr. Butler, of South Carolina, who reported the 
clause, for the fii^st time, Aug. 29th, 1787, framed its 
conclusion as follows: " but shall be delivered up to 
the pei'son JUSTLY claiming their service or labor." 
How was the justice of the claim to be ascertained? 
Who were to determine it ? — Fugitives were not to 
be discharged in consequence of any law or regulation 
of the States to which they may have fled. Not dis- 
charged by whom? The federal government ? No, 
but by the States, in consequence, or by virtue of any 
law or regulation therein. "But shall be delivered 
up." By whom ? Evidently by the same power which 
had covenanted not to discharge them. Shall be de- 
livered up by the States, not seized by the federal 
government. 

The clause as finally adopted reads, " but shall be 
delivered up on claim of the party to whom such ser- 
vice or lobar is DUE." Here is a fact to be asceitain- 
ed, before the fugitive can be legally delivered up, 
viz : that his service or labor is really due to the party 
who claims him. How is the fact to be ascertained? 
A claim is set up to the service of ^person. He who 
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'^'^m!*" ^^^^ *t6 claim is denominated by the Constitution a 
-"^^^^-^-^ pai'ty. The claimant is one party, the person who re- 
8iiemanM sists the claim is another party. If he really owes the 
service according to the laws of the State fi'om which 
he is alleged to have escaped^ and has in fact escaped, 
he must be delivered up. If the claim is unfounded, 
he cannot be delivered up. The Constitution itself 
has made up the issue, and arranged the parties to it 
Can any proposition be plainer, than that here is sus- 
pended a legal right upon an issue of fact, which can 
only be determibed by the constitutional judicial tri- 
bunals of the countiy? It bears no analogy to the 
extradition of fugitives from justice. In the latter 
case, no issue is presented by the Constitution. Judi- 
cial proceedings have already been commenced, and 
this is but a species of process to bring the defendant 
into court. No claim is to be determined. He is to 
be delivered up from the mere fact that he is charged, 
to be removed to the State demanding him for trial. 
He is placed in the custody, and under the protection 
of the law, in the regular course of judicial proceed- 
ings. But in the former case there can be no delivery 
until the claim is tried and determined, and then the 
fiigitive is delivered, not into the custody of the law, 
but into the possession and control of the party wh9 
has established his claim; not to be removed to an- 
other State or tribunal for trial, with the shield of 
the law over him, but to be reduced, without further 
process or trial, to absolute subjection, to be taken 
whithersoever the claimant may desire. In the one 
ease, the proceedings ai^e commenced and terminated 
where the claim is made ; in the other, the suit is 
com^ienced where the offence is committed, and the 
law sends put its process to bring in the defendant 
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to meet the charge. While that process is being ^^vtwTimit 
sei^ved, through all its mntations, he is as much under ^^^.a.^^ 
the protection of the law as he who executes it, and shemMtK 
in its eye, both ai^e equal. ^^ * 

Hei'e there is a fact, an issue, to be judicially deter- 
mined, before a right can be enforced. What authority 
shall determine it? Clearly the authority of the 
State whose duty it is to deliver up the fugitive when 
the fact is determined. Until the issue which the 
Constitution itself creates, is decided, the person is 
entitled to the protection of the laws of the State, 
When the issue is determined against the fugitive, 
then the constitutional compact rises above the laws 
and regulations of the State, and to the former the 
latter must yield. 

To my mind this seems veiy clear and simple. The 
whole proceeding is clearly a- judicial one, and I will 
not stop here to demonstrate what, from the pre^ 
ceding remarks, appeai^s so obvious. The law of 
1850, by providing for a trial of the constitutional 
issue, between the parties designated thereby, by offi- 
cei's not recognized by any constitution. State or nai- 
tional, is unconstitutional and void. ^ 

It has been already said, that until the claim of 
the owner be interposed, the- fugitive in this State is, 
to all intents and purposes, a free man. 

The interposition of the claim, by legal process, is 
the commencement of a suit. " A suit is the prose- 
cution of some claim, demand, or request.'' 6 Wheat. 
407. The trial of such claim is the trial of a suit. 
Therefore the trial thereof must not only be had be- 
fore a judicial tribunal, but whether proceedings be 
commenced by the fugitive to resist the claimant, or 
fey the claimant to enforce, and establish his claim^it 
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Jwg^»» would seem that either party would be entitled to a ju- 
^^%^s-^ ly. It is no answer to this position to say that neither 
siMnaLanMthe States nor the General Government have pro- 
^•*^ vided means for such a mode of trial. . The Consti- 
tutional right of the party remains the same. The 
late organization of our County Courts, failed to pro- 
vide atrial by a constitutional jury, yet the Supreme 
Couii; held that parties were nevertheless entitled to 
demand it. If provision is not made for such a trial, 
it is the duty of the proper authority to make it. 
Nor is it any answer to this position to say, that the 
proceeding to reclaim and re-possess a fugitive from 
service, is not a " suit at common law." This ques- 
tion is abeady settled. It has been judicially deter- 
mined that the term " common law " was used in 
the Constitution in contradistinction to suits in ad- 
miralty or equity. Were it otherwise, Congress 
need only to change the common law form of proce- 
dure, to nullify the right of trial by juiy in all cases. 
See Story Comm. 645, et ^eq, ; 3 Pet 446. 

Mr. Justice Stoiy says, " in a just sense, the amend- 
ment may well be construed to embrace all suits 
which are not -of equity or admiralty jurisdiction, 
whatever may be the peculiar form which they may 
assume, to settle legal rights." We have already seen 
that the legal right of the claimant must be settled be- 
fore a fugitive from labor can be delivered up. We 
have already seen that a euit is held to be " the pros- 
ecution of some claim, demand, or request." The 
conclusion seems to be irresistible, therefore, that the 
prosecution of the claim to a fugitive from labor, or 
resistance to such claim by legal proceedings on the 
part of the fugitive, is a suit^ not in equity or. admi- 
ralty, and hence at common law, within the purview 
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of the Constitution. Of course I do not pretend to •'^™^""" 
say that such a proceeding is technically a suit at /^^a^^n 
common law ; nor is a proceeding by foreign attach- sheimMiM 
ment, and many other proceedings which are held to ^^* * 
be embraced by the juiy provision of the Constitu- 
tion. Authorities might be multiplied on this subject, 
were it necessary. 

Again, it is said that the Constitution evidently 
contemplates a summary mode of proceeding in the ^ 
case of a fugitive from labor. Where is the evidence 
of it? Nothing of the kind is found in the history 
of the provision, nor in its pathway to the Constitu- 
tion. Nothing of the kind is apparent from the 
language used ; for it distinctly imports a trial of the 
claim, and a determination of the fact that labor or 
service is due to the claimant before a delivery can 
be made. When the evidence of such an intention 
is furoished, there will be time enough to trample 
down all forms of law, and set at naught every set- 
tled rule of construction. But, admit the fact. A 
provision may be made for obtaining a jury in a sum- 
mary manner, as is sometimes done for the trial of 
the I'ight of property seized by attachmeut. But I 
can pursue this subject no further. 

Again, the Constitution provides that no person 
shall be deprived of life, liberty or property, without 
dAie process of law. This last phrase has a distinct 
technical meauing, viz : regular judicial proceedings, 
according to the course of the common law, or by a 
regular suit commenced and prosecuted according to 
the forms of law. An essential requisite is due pro- 
cess to bring the party into court It is in accord- 
ance with the first principles of natural law. Eveiy 
person is entitled to his ** day in court," to be legally 
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'^'^SM?^ notified of the proceedings taken against him, and 
/^..>s.#p-s duly summoned to defend. The passing of judgment 
Om^SiM npon any person without his " day in court ; " without 
Booth. ^^^ process, or its equivalent, is contrary to the law 
of nature, and of the civilized world, and without the 
express guaranty of the Constitution, it would be im- 
plied as a fundamental condition of all civil govern- 
ments. But the tenth section of the act of 1850, 
expressly nullifies this provision of the CJonstitution, 
It provides that the claimant may go before any 
Court of Record, or judge, in vacation, and without 
process, make proof of the escape, and the owing of 
service or labor ; whereupon a record is made of the 
matters proved, and a genei'al description of the per- 
son alleged to have escaped ; a transcript of such 
record made out and attested by the clerk with the 
seal of the court, being exhibited to the Judge or 
Commissioner, must be taken and held to be conclu- 
sive evidence of the fact of escape, and that service 
or labor is due to the party mentioned in the record, 
and may be held sufficient evidence of the identity 
of the pei-son escaping. 

Here is a palpable violation of the Constitution. 
Can that be said to be by due process of law which is 
without process altogether ? Here the status or con- 
dition of the person is instantly changed in his ab- 
sence, without process, without notice, without oppor- 
tunity, to meet or examine the witnesses against him, 
or rebut their testimony. A record is made, which 
is conclusive against him, "in any State or Territory 
in which he may be found." It is not a process to 
bring the person before the court in which the record 
is made up, but it is to all intents and polyposes, a 
judgment of the court or judge, which commits the 
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peraon absolutely to the control and possession of the ^^"Ig?/** 
claimant, to be taken whithersoever be pleases, to be /-^.a.^-. 
dragged from a State where the legal presumption is shiSiMiM 
in favor of his freedom, to any State or Territory ^^^^^' 
where the legal presumption is against his freedom. 

Is not this depriving a peiBon of liberty without 
due process of law ? Other Courts and other Judges, 
may pronounce this provision of the Act of 1850 to 
be in conformity with that provision of the Constitu- 
tion which declares, that " no person shall be deprived 
of life, liberty or property, without due process of 
law," but while I have a mind to reason and a con- 
science to dictate me, and an oath to support the Con- 
stitution of the United States resting upon my soul, 
I cannot so declai'e it, and for the price of worlds I 
will not. 

Upon this branch of that act I am not aware that 
there has been any adjudication. Certainly there has 
been none that can be claimed as authority here. The 
same may be said in regard to the trial by Jury. 
There are other points equally fatal to this act when 
tested by the Constitution, but I have not time nor 
inclination now to discuss them. 

I ought not to dismiss the consideration of this 
question, without particularly adverting to the case of 
Prigg vs. The Commonwealth of Penn.^ 16 Peter^s 
Hep. 540. The opinions in the other cases cited, are 
so conflicting, casual, or incidental, as to be of no force; 
and of the case of Prigg vs. Penn.j it may be justly 
remarked that the discrepancy of opinion among the , 

members of the court, was so wide and fundamental, 
as greatly to impair the authority of that decision. It 
^rms the constitutionality of the act of 1793 upon 
contemporaneous exposition, in one respect^ and e^- 
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J^'Tbev pi'essly defies the same inile in another, for itprononn- 
^-^.A-^-^ ces the act constitutional in part, and unconstitutional 
shOTmanMin another part. Whatever of authority may attach 
Booth. ^^ j^ j^ consequence of the character and eminence of 
the men who passed it, and of him who signed it, is 
effectually counteracted by the decision of the court 
that in one part of it, at least, the constitution was 
violated. Contemporaneous construction confers the 
power of legislation and execution upon the States as 
well as Congress; for, long befdre Congress assumed to 
act upon the subject, the State legislature had passed 
laws in fidelity to the compact, in most of which some 
of the framers of the constitution had seats, and all of 
the slave States, and all or nearly all the free States 
continued to exercise the power up to a very recent 
period. 

Contemporaneous history, contemporaneous exposi- 
tion, early and long continued acquiescence, all go to 
show the interpretation given to this provision of the 
Constitution by the States and the people. The slave 
States passed acts to execute the compact. The free 
States did the same. The action of the several States, 
or many of them, shows conclusively that they inter- . 
preted the provision as a compact merely addressed to 
the good faith of the States. The slave States appealed 
to the free States for legislative action to carry into 
effect this provision of the federal Constitution, and de- 
manded of the latter the stern exercise of a power 
which it is now sought to wrest fi'om them. In 1826, 
the State of Maryland appointed commissioners to at- 
tend upon the session of the legislature of Pennsyl- 
vania and induce the latter to pass an act to facilitate 
the reclamation of fugitive slaves. Their mission was 
successful. Pennsylvania yieldeid to the solicitations 
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of Maryland's commissioners, and passed the act ot^^^^'^^^ 
1826, whiqh was afterwards declared void by the Su* /-wa-^i^ 
preme Court of the United States in Prigg vs. Penn she^^M 
In 1836 or 1837, similar commissioners were appoint- ^^^ ' 
ed by the State of Kentucky to the State of Ohio, 
whose mission resulted in the passage of a most string" 
ent^fugitive act by the legislature of Ohio. So also, 
about the same time, in regard to Indiana, and I be- 
lieve Illinois. Up to 1837, the States esteemed it 
their duty, and slave States demanded its performance, 
to provide by law, for the execution and faithful ob- 
servance of this compact. All seemed to regard it as 
a compact and nothing else ; binding, it is true, and 
operative as law equally upon all, but still a compact 
and a compact only. 

Again, it is respectfully suggested, that the whole 
argument of Mr. Justice :Story is based upon what is 
sometimes called the petitio principii. He assumes 
that the constitution makes it the duty of the federal 
government to enforce the riglit of the owner secured 
by the compact, and then infers that it must neces- 
sarily have the power, and then, if Congress has it, the 
States cannot have it. 

All admit that there is no express power in the Con- 
stitution to legislate upon this subject, but it is claim- 
ed to be necessarily implied, as incidental to the grant 
of judicial power. The reclamation of a fugitive is 
fii'st decided to be a "case" arising under the Consti- 
tution of the United States, and hence within the 
judicial power. But this mode of implying powei*s 
can never be sustained. The judicial power is exten- 
ded in several respects beyond the legislative power. 
The judicial power has jurisdiction incases arising 
between the citizens of different States. A citizen of 
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^^8^^ New York may sue a citizen of Wisconsin, upon a 
'-^^A^^i^ promissory note, biliof exchange, covenants in a deed, 
siJraiMiM in partition of real estate, or even in ejectment for the 
^^^*^' possession or title to lands. If a power of legislation 
may therefore be grafted by implication upon a judi- 
cial ^wer, Congress may assume the whole power of 
legislation over these subjects in the respective States* 
and necessarily exclude State legislation, and accom- 
plish at a blow the complete prostration and over- 
throw of the State sovereignty. Other illustrations 
might be given ta manifest the dauger of eugrafting 
a legislative power upon a judicial, by implication. 
This was tried at an early day, and by the same course 
of reasoning, common law jurisdiction was claimed for 
the courts of the United States, and power of legisla- 
tion over all common law subjects, claimed by im- 
plication in Congress. The Alien and Sedition laws 
were chiefly defended on these grounds. 

On the contraiy Chief Justice Taney, in his dissent- 
ing opinion, though he admits the right of Congress 
to legislate, but does not argue it, thinks the compact 
peculiarly enjoins the duty upon the States. 

Again, this case explicitly decides the claim of the 
owner to a fugitive slave to be a " case" within the 
meaning of the Constitution; hence it is a suit, not in 
admiralty, or equity, and hence at common law, with- 
in the meaning of the Constitution. It also decides 
the determination of the claim to be a judicial pro- 
ceeding, and bases the power of the federal govern- 
ment in the premises, upon the grant of judicial power, 
and the power of legislation is assumed to be inci- 
dental to that. All these points, which are held to 
be res adjudicata^ strike at the very vitality of the 
act of 1850, which attempts to confer such judicial 
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power npon Commissioners. Time will not permit a '^^'Jf^ 
farther review of this case. In my judgment the --*^a-^-> 
opinion of the Chief Justice completely overthrows shwSiSiM 
that of the Court, and so far as he attempts to argue ^^^' 
his points, beyond doubt or controversy, establishes 
the doctrine here contended for. 

In view of the dissentient opinions ot the membere 
of the Supreme Bench ; in view of the discrepancy of 
opinion which has characterized all other decisions 
wherein the question has been raised and argued ; in 
view of the fugitive character of the power here 
claimed by Congress, leaping from article to article, 
fix)m section to section, and from clause to clause, 
hovering now over a grant, then over a compact, flut- 
tering now around an implication, then around an in- 
cident, to find whereon it may rest its foot ; in view 
of the alarm which has seized upon many of the 
States in consequence of the enormous power which 
it has called upon Congress to assume in its behalf, 
and the deep wounds which it seeks to inflict upon 
the rights and sovereignty of the States, and upon 
the great principles of human freedom ; in view of 
all this, are we not justified in asking of the Supreme 
Court of the United States to review their decision as 
the majority pronounced it in the case of Prigg vs. 
Commo7iwealth of Pennsylvania f 

If, after all the principles of that decision shall be 
re-aflSirmed, there still remain the great questions of 
trial by jury, the unauthorized delegation of judicial 
power, the exparte proceedings, without process, which 
change the status of the person whose liberty is at- 
tacked, and some others untouched and undetermined. 

We thus find ourselves without any authoritative 
judicial guide in relation to the Act of 1850. The 
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•^^^^^ fdndamental questions here raised, have, some of them, 
^^»^^^^^ been controverted for some years, and those which it 
ShemwiM was the desig» to settle in the case just quoted, remain 
*^*^* yet as fruitful subjects of bitter discussion, and dis- 
cordant action ; for it may be truthfully aflEirmed that 
that decision has never been deemed satisfactory, but 
has often been called in question on both sides of the 
controversy. Other questions here presented have 
not been settled judicially, but as yet, every Court 
and Judge is bound to consider and determine for 
itself, according to its best judgment. 

What, then, is to be done ? Let the Free States 
retui.TL to their duty, if they have departed from it, 
and be faithful to the compact, in the true spirit in 
which it was conceived and adopted. Let tbe Slave 
States be content with such an executicm of the com- 
pact as the framers of it contemplated. Let the fed- 
eral government return to the exercise of the just 
powers conferred by the Constitution, and few, veiy 
few, will be found to disturb the tranquility of the 
Nation, or to oppose, by word or deed, the due execu- 
tion of the laws. But until this is done, I solemnly 
believe that there will be no peace for the State or 
the Nation, but that agitation, acrimony and hostility 
will mark our progress, even if we escape a more 
dread calamity, which I will not even mention. 

However this may be, well knowing the cost, I feel 
a grateful consciousness of having discharged my duty, 
and full duty ; of having been true to the sovereign 
rights of my State, which has honored me with its 
confidence, and to the Constitution of my country, 
which has blessed me with its protection ; and though 
I may stand alone, I hope I may stand approved of 
my God, as I know I do of my conscience. 
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Afterwards a writ of certioraii was applied for, and "^^^^ 
^owed by the jastipe, who ordered the discharge, and ^-<^^>-^-i^ 
hi& return thereto is substantially the same^as herein- siwritoMiM 
before set forth. ^^*^- 

The cause came on for ai'gument before the Su- 
preme Court at the June term, 1854, before a full 
Bench. 

Byron Faindj Mq., for the ]^etvdoneY. 

J. R. I^rpstein^ Eeq^ a/ndJE. G. Rycm^ Ifeq., for the 

respondent. 

— . * • ' 

[The arguments of counsel in this case were long 

and able, but it is difficult to abreviate them, without 

materially impaiiing their force, and the plan of this 

volume will not peimit their insertion at lengtL] 

By jihe Gowrt^ Wsmoj^f^ 0. J. The questions pre- 
sented by this I'ecord ai-e of great importance. A 
citizen of this State presented a petition to a justice 
of this courts setting forth that he was unlawfiiUy 
deprived of his liberty, and praying that a writ of 
^uxbeas eorptie might be issued to bring him before 
tke said justice, together ^th the cause of his im» 
prisonment, in order that he might be libei*ated, if, 
upon investigation, it should be ascertained that his 
confinement was illegal. The writ was. issued and 
served, and the prisoner brought before the officer ; 
and such proceedings were there had, that the prisoner 
wite dischai'ged. A writ of certiorari was issued to 
bring the record of these proceedings before this 
court) in order to correct any error that might have 
been committed. 

The fii-st question that presents itself, is, whether 
the writ of oertioi*ari can propei'ly issue from this 
6 



ify vrjsooasui reports. 

J«^^«H <5ourt, in a case like the present. It is contended by 
yN^^M^-^^ the relatov (Booth,) that the writ ought not to have 
jHip^lJI^ubeen issued, because we have no power to remand him 
^^^' T)ack again to the custody from which he was dis- 
, charged. But this, if ti'ue, would, as the tjiatter ap- 
pears to us, constitute no objection to our jurisdiction. 
It would only show that, if we should be of opinion 
that the relator was improperly discharged, we sJtould 
not have the power to give entire relief in the premi- 
ses ; but a simple revei-sal of the order of discharge, 
by this court, without remanding the prisoner, would 
enable the i)ei*sou froni whose cijstody the relator was 
discharged, to retake his prisoner. The Constitution 
of this State, (Art. Y, Sec. 3,) givjes this court power 
to issue writs of '^ Habeas Corpus, Mandamus, Quo 
warranto, Certiorari, and other original and remedial 
writs, and to hear and determine the same." We held 
.in the case of the Attorney /^enet^al^ vs. Bloesornj- 1 
Wis. li. 317, that this power was not granted to the 
Supreme Court /merely to enable it to enforce the 
jurisdiction conferred upon it in* other parts of the 
Constitution,. but, on the contrary, that this clause of 
the Goustitution conferred jurisdiction upon this coni't 
to issue the writs mentioned, in all proper cases. It 
follows that this court has the power to issue any of 
the writs enumerated,' in any case proper for their 
. issue, and to hear and determine them. 

It will hardly be contended that this is not a pro- 
per case for the exercise of this power. A judicial 
decision has been had, by force of which a person has 
been discharged from imprisonment, aiid those who 
have an interest in having the imprisonment contin- 
ued, as public officei's or otherwise, and fi-om whose 
custody he was discharged, have a right to the proper 
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vnit 01* process to bring tlie case before this court for ''^^^^S"*" 
revision. And the writ of ceTtiorari is.theproper one ^^.a^*-^ 
for that purpose. We therefore think that this objec- gheSiiiaM 
tion of the relator is untenable. ®*^* 

The next question presented is, whether a justice 
of this court has the power to issue, in vacation, a writ 
of Habeas Coipus, and make it retumable before 
himself at chambei'S. It is contended by the plaintiff 
in error, (Ableman) that as this power is given by the 
statute, (jRet\ Stat,^ chap. 124, sec, 3) to ^^'jtidges of the 
Supreme, Circuit or County Courts" only, BLJu*ftic6 of 
this court has no power to issue the writ. The reason 
given to^ sustain this position, is, that at the time the 
act conferring this power was passed, there were no 
ji^tioes of' the Supreme Court ; that the Constitutiol) . 
of the State provided for the election of circuit jadg)es ; 
and that by force of the Constitution they were to be 
judges of the Supreme Court for five years, and after- 
wards, until the Legislature should otherwise provide. 

It is further urged in support of. this position, that 
tibe provision in the Constitution providing, for the 
organization of a separate Supreme Court, after the 
expiration of five yeai-s, (if the Legislature should see 
fit to- establish one,) and the organization of the pre- 
sent, court by virtue of this provision, show that the 
jtiBticea of the court should do no act which can come 
before the court for review; it being the intention 
of the fraraei's of the Constitution and of the 
Legislature which passed the act regulating the man- 
ner in which the writ of Habeas Corpus is to be 
issued, that the present court should not sit in review 
upota any decisions made by one of its members ; thus 
avoiding M^hat was thought to be an evil, while the 
Supreme Courts was composed of the circuit judges. 
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^""^vm^ * We do not think this objection well taken« The 



»act to provide for the organization of this .court, 
KgkmukWiSese. Laws 1852, chap. 395, eec. 4) expressly declai^es 
that the chief justice and associate justices of this 
eoui*t shall be subject to all the duties and liabilities 
to which the judges of the former Supreme Comii 
were subject. Among those duties was that of grant- 
ing writs of Habeas Corpus, when applied for in a 
proper case ; and we think that we should be guilty 
of a gross violation of duty, were we to refuse them 
merely because the case might be reviewed before th^ 
whole court. The Legislature have a right to impose 
any duty upon us as a conrt, or upon the justices who 
compose the court, which is not incompatible with 
the Constitution ; and we do not think that the teim 
"Separate Supreme Court," which is applied to this toi- 
bunal, necessarily implies that the justices of the couft 
cannot be empowered by the Legifllatm*e to do any 
act which may come before the whole cotirt. 

The next question is, wheHier the writ ought to 
have been issued, it appearing from the petition of 
the relator that he was imprisoned by color of legal 
iprocess isi^ued by a Commissioner of the United States 
for the district of Wisconsin. It is insisted by the 
counsel of the plaintiff in error, that in all cases tibe 
general comity of courts which have concuiTent juris- 
diction, leaves the ease to th^ court whose jurisdiction 
first attaches, and that such jurisdiction cannot be 
taken from the court by subsequent proceedings ih 
any other court of concurrent jurisdiction. It m 
further insisted, that this rule applies on higher 
grounds to courts of the distinct jurisdiction of tiie 
States and the United States, and that the process and 
proceedings of commissioners form no excepti<m to 
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this rule,,as. th^y are officera of the courts, and recog- ^^"J|Swt 
nized as part of the judicial organization of the Uni- ^■!^ka-i*<n 
ted States. We do not see how these commissioner i^hJmSiH 
can^ properly be called officei^s of the poiirta of the tJni- ^^ 
ted States. It is true that they ai'e appointed by the 
judges of those courts, but neithei* the courts i?fOr the 
judges are responsible for their acts. On the coa- 
tmry, their duty and power arQ prescribed with par- 
ticularity in acts of Congress. The comets have no 
power to dii'ect them as to the mode. in which- the 
duties imposed upon them by law shall be perforn^^dy 
and it seems to us to be a great misuse of language tO(, 
call them oflScers of the courts. Nor do we think 
that they can, with any propriety, be called judicial 
officeiu The Constitution of the United States^ art. ^^ 
^c. 1, provides that " the judicial power of the Uni- 
ted States shall be vested in one Supreme Court, and 
in such inferior courts as the Congress may from time 
to time ordain and establish. The judges, both of the 
supJerior and inferior courts, shall hold their office. du- 
ring good behq.vior, and shall at stated ti mes receive for 
their services a compensation,which .shall not be dimin- 
ished during their continuance in office." In the case 
of MaHin va. Hunter^ e lessee^ 1 Wheaton jB. 306, r the 
Supreme Cotirt of the United States say, after quo- 
ting this section of the Constitution : " Could Congresa 
create or limit any other tenure of the judicial office? 
Gould they refuse to pay, at stated times, the i^tipur 
lated salary, or diminish it during the continuance in 
office t But one answer can be given to these qu^t- 
ions ; it must be in the negative." And again, in the 
same case : " Congress cannot vest any portion of the 
judicial. power of the United States, except in the 
eoarto ordained an4 edtftblkrhed by itself." We jbher^ 
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'"^S^" fore do not see how these commissionei-s can be I'Of 
^'^o^^t^ garded as a part of the judicial org^aniz^tioti of tfte 
mJ^^nii United Stales. Biit tie position assumed by the 
^^^^' counsel for the plaintiff ih eiTor, that the court whose 
jurisdiction fii*Bt attaches to a case will retain it, not- 
withstanding thr.t proceedings may be subsequently 
commenced in other courts of concurrent jurisdictioir,' 
is, we think, indisputably correct. It is a familiar 
pinciple, and will be denied by no one. But the 
question ari^ whether the facts stated in the peti- 
tion of the i-elator for the writ of Habeas Corpus, 
show such a case. ^ 

It will not be denied that the citizens of the State 
naturally and properly look to their own State tribu- 
ilals for relief fi*om all kinds of illegal I'estraint and 
imprisonment. These courts are clothed with power 
sufficient for their protection, and would be recreant 
to their duty were they to refuse to exercise it upcMi 
all proper occasions. We do not think the principle 
contended for by the plaintiif in eiTor applies to, a 
case of this nature. 

The petitioner stated, in his petition for the writ, 
that he was restrained of his liberty by reason of a 
pretended warrant, a copy of which is annexed to the 
petition. By that it appeai-s that Winfield Smith, act- 
ing as a commissioner of the United States, had, upon 
an examination of the petitioner for an alleged offence 
against the laws of the United States, ordered the 
petitioner to recognize with sufficient sureties in the 
sum of two thousand dollai*s, for his appearance at a 
t6rm of the District Coui't, to be held at Madison on 
the first Monday of July then next, and that, in de- 
feult of the recognizance, the mai'shal was coipmanded 
to deliver him to the common jail, Aa The warrairt 
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recites that the petitioner had. been charged on oath J<n«* 
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" with having, on the eleventh day of March, eighteen 
hundred and fifty-four, at the city of Milwaukee, sh^I^M 
in the county of. Milwaukee, in said county, and dis- ^*^*^* 
triet, unlawfully aided, assisted an^ abetted a pei^son 
named Joshua' Glover, held to service, or labor in the 
State of Missouri, under the law^ thereof, and. being 
the property of one Benamrai S. Garland, and having 
escaped therefrom into the State of Wisconsin, to 
escape fi'om the lawful custod)'^ of'<vharles C. Cotton, 
a deputy of the mai*shal of the United States for the 
district of Wisconsin ; the said Charles C» Cotton 
having then and there arrested and taken in to custody 
the said Joshua Glover, by virtue of a warrant issued 
by the judge of the United States for said district, 
purauant to the provisions of the act of Congress in 
that case made and provided, approved September 
eighteenth, eighteen hundred and fifty." 

In order to show^ that the c^e is within the princi- 
ple in question, it must appear that the District Court 
of the United States had the case pending before it 
which was made by the issuing and service of the writ 
of Habeas Corpus ; that the question of the legality 
of the impi'isonment of the petitioner was then pend- 
ing before that court ; and this the facts in the case do 
not show. At most, they merely show the case of a 
person arrested upon a charge of having committed 
an ofience, and an imprisonment in order to compel 
his appearance before the court which has the power 
to try him. In such a case, the investigation of the 
legality of his imprisonment does not necessarily in-. 
volve an inquiry into the question of the guilt or 
innocence of the prisoner, nor of his liability to be 
held^to answer for the alleged offence. 
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Thus, if the impiisonment is by virtue of a trarrant 
issued by a StJa-te magistmte, any officer in the State, 
«J[SianMftu*l3io^zed to issuo the writ of Habeas Coi-pus, may 
^^^' examine into the cause of his imprisonment^ and may 
discharge the prisoner upon his giving bail for his 
appeai'ance at the proper court, to answer for the 
oftence with which he is charged, if bail has been 
refhsed by the magistrate,. and the officer who issues 
the wi4t of Habeas Corpus should be of opinion that 
the offence was bailable. So if the magistrate has no 
arUthority to imprison. So if the warra-nt of commit- 
ment should set forth no offence, and the commitment 
should be for that reason irregular, unless proof should 
be offered with, the return of the wiit, to show that 
the prisoner was guilty of an offence. liev. Stat^ chap. 
124, s^c. 21. In these cases and many more which 
might be put, the question of the legality of the im- 
prisonment is investigated without ousting a court of 
any jurisdiction which it has acquired. Nor do we 
think the question is changed by the fact that the 
officer who issued the warrant by virtue of which the 
petitioner was imprisoned, was an officer of the Uni- 
ted States; In many cases the State courts and Ulni- 
ted States courts have concurrent jurisdiction. In 
some the jurisdiction 6f the State courts is exclusive ; 
and in some that of the United States coui*ts is ex- 
clusive. When the jurisdiction is concurrent, the 
court whose jurisdiction firat attaches will retain the 
case, and the other courts will not interfere, as in no 
other way can a conflict between the different coui*ts 
be prevented ; and, of coui'se, when a court has exclu- 
sive jurisdiction, no other court can take jurisdiction. 
But if the conclusions we have arrived at are cor- 
rect, the jurisdiction ^f no cotirt is disturbed by issu- 
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ing a writ of Habeas Corpus md discharging a pris- Jw« 
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oaei' who has been committed by an inferior magistrate 

for refosing to procure' bail for his appearance at shem^M 

some court, to answer for an alleged oftence, or when ^^**'' 

bail has been refused and the prisoner is held in cu»- 

tody. 

In Sims' case, (7 Gash. R. 285) the Supreme Court 
of Massachusetts saw no objection, on this account, to 
issue a writ of Habeas Corpus to bring before the 
court a prisoner in the custody, of a marshal of the 
United States, under a warrant issued by a commis- 
sioner of the United States, though the court refused 
the wiit for other reasons. See also 7 Cowevia M. 471; 
10 Johnsona R. 328. 

It was insisted by the counsel for the plaintiff in 
error, that our statute^ (7?€t;. Stat chap, 124 sec. 28) 
interposed an insurmountable objection to the juris- 
diction of a State offis^er in a case like the present, 
because it provides that theofficei' shall, although the 
commitment be irregular, remand the prisoner to cus- 
tody, or hold him to bail, if it appears from the teft- 
timoniy offered with the return that he has been guilty 
of an offence. In such a case it is insisted that the 
officer acts as an examining magistrate, whose duties 
he cannot discharge if the offence proved is one of 
which the United States courts have exclusive juris- 
diction. But we think that whatever difficulties this 
section of the statute may create as to the proper 
couree to be pui'sued by the officei*, in a case of that 
description, it should not be construed so as to de- 
prive a State court or officer of the power to issue the 
writ in all cases where a citizen of this State is held 
in custody on the ground of an alleged violation of q 
law of the United Statea Th^same diflScuhy would 



58: WISCONSIN > REPORTS'. 

jinniTiBM present itself if a State magistrate should commit a. 

^-^•^.A,.*^ pei'son to piison for refiising to give bail for his ap* 

giJ^^jjr pearance at a court of the United States, to answer/ 
Bo»^. £^j, ^^ oflfence gainst the laws of the United States, 
under the act of Congress approved September 24th,. 
1789. 

There being no valid objection to issuing the writ 
and bringing the prisoner before the officer, the ques- 
tion arises, whether the discharge of the prisoner was 
in accordance with law. ,The return of the mai'^hal . 
to the writ of Habeas Corpus, sets out substantially 
the same reason for the detention of the prisoner as 
that stated in the petition for the writ above giv^ 
so that there is no necessity for re-stating it. The 
first objection, taken to the I'eturn, is that it does not 
set forth a valid warrant. Upon this subject we fully 
concur in the opiiiion of the justice of this court who 
discharged the prisoner. The warrant fails to state 

I any offence under the act of Congress in question, 

inasmuch as it does not show for what purpose Joshua 
Grlover, therein named, was in the custody of the 
deputy of the marshal He may have been in custody;, 
pm'suant to the act of Congress approved September 
18th, 1850, and not have been arrested as a fugitive 
fi'om labor. The warrant does not thereforitj state 
that the petitioner aided, abetted or assisted a person 
who was arrested as a fugitive from labor, to ^cape 
from custody. This is essential in order to conatitute 
aj;! ofifence against the act of Congress. We are aware, 
that it i^ sufficient in -a warrant to state the offence, 
without that pai'ticularity required. in an indictment;, 
but still there must be at least a general statement of 
the offence, in order to justiiy the arrest. 
; It ip fwth^Trpbj^epted to the return of the mai'shaly 
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that, admitting Glover to have been. arrested as a^^^^isM**"^ 
fugitive from labor, under the act' of Congress approved r^*^.^-^ 
September 18th, 1850, still his arrest was unlawful fpr shemanM 
the reason that the act is repugnant to the Constitu- ^ ' 
tion, and therefore void. And it is contended by the 
i^lator that it can be no crime to abet or assist a per- 
son to escape from illegal imprisonment, without using 
foPiie or violence. The principal reasons urged in fa- 
vor of this position of the relator, are that the Con- 
stitution of the United States confei-s no power upon 
Congress to legislate upon the subject of the suri^ender 
of fagitives from labor ; that the act in question at- . 
tempts to confer judicial power upon commissionere 
and not upon courts ; and that by virtue of the act a 
person may be deprived of his liberty ^without due 
process of law." 

On the other hand, it is contended by the plaintiff 
in error that these questions are not now open for dis- 
cussion, as they have all been settled by the Supi'eme 
Court of the United States ;- and that. as that com't is x 
th© only one which has the power to settle finally the 
question of the constitutionality of an act of Congress, 
all other courts are bound to acquiesce in its decision. 
It is not of course claimed by the plaintiff in error 
that the act of Congress in question has been before 
that court for consideration, but it is contended that 
an act passed by Congress February 12th, 1793, (1 
H. JS. Stat, at Uti^ge^ 302) contains provisions not dis* 
tinguishable in principle from those of the act pf Sep- 
tember 18th, 1850, and that that court has decided 
this act to be valid and obligatory. We do not un- 
dei-stand that the two acts are in all respects alike in 
principle, or even similar. The act of 1793 provides 
for the smi*ender of fugitives from justice, and also « 
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JwjjTiBM of fiigitivds from labor, and bo far as it relates to the 
^^jv-#rs latter desmption of persons, it is 'similar to "the act pf 
ttoJS^JiSLM 1850. Bat the two acts differ essentially in ttue mauw 
^^*^* ner in which the suri-^rider is to be effected. By the 
former, the person to whoin the service or labor was^ 
dne, was authorized to seize 6r arrest the fugitive, acid 
. to take him before any j^dge of the circuit or district 
court of the United- States, residing or being within 
the Stiate, or before any magistrate of a county, chy 
or town coi'porate wherein such seizure or ari*^ was 
madej and upon prot)f to the satisfaction of such judge 
or magistrate, either by oral testimony or affidavit 
taken and certified by a magistrate of any such State 
or Territory, that the pei'son so seized owed service or 
labor under the laws of the State from which- such. 
fugitive fled, to the claimant, it became the duty of 
the judge or magistrate to give a certificate thereof 
to the claimant, his agent or attorney, which was su^ 
ficient warrant for the removal of the fugitive, to 4he 
State or Territory from which he escaped. - It will be- 
observed that the alleged fugitive was to be taken 
before some judge of the Circuit or District Court of 
the United States, or before some State magistrate, 
who decided npon the question of the surrender of 
the fugitive to the claimant, upon proof to be smbmifc- 
ted to him. He had the power to weigh the testimony 
and ta decide upon its sufficiency. The act of Septem- 
ber 18th, 1850, diffei-s from that of 1793 in two essen- 
tial particulars. By the former certain officers called 
commissionei'S are authorized to make the surrender 
and give the certificate, and the testimony to show 
the fact that the alleged fugitive owes service or lalxw, 
and that he has escaped, is not to be weighed by the 
4 commissioner, but has an eflGact given to it by the aet^ 
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independent entirely of the opinion of the c6mmis- J^»Tmk 
sioner in regard to its suflSdency. The tenth section ^^^..*A««i^ 
of the act provides that when any peiwn held to ser- gi^e^SiSiM 
vice or laboi* in any State or Territoiy, or in the Dis- ^^^^' 
tiict of Columbia, shall escape therefrom, the party 
to whom such service or labor shall be due, or his 
agent or attorney, may apply to any court of record 
therein, or judge thereof in vacation,, and make satis- 
factory proof to such court, or judge in vacation, of 
theescape aforesaid, and that the pei-son escaping owed 
service or labor to such party. Whereupon the court 
shall cause a record to be made of the matter so 
proved, and also a general description of the peiiaon 
so escaping, with such convenient certainty as may be^ 
i»d a transcript of such record authenticated by the 
attestation of the clerk and of the se^ of said court, 
being produced in any other State, Territoiy or dis- 
trict in which the person so escaping, may be found, 
and being exhibited to any judge, commissioner ^ 
oth^r officer authorized by the law of the United 
States to cause pei*sons escaping from service or labor 
to be delivered up, shall be held and taken to be full 
and conclusive evidence of the fact of escape, and that 
the service or labor of tl^ prison escaping is due to the 
pai*ty in such i*ecord mentioned. 

It can hardly be claimed, we think, that any adJQ- 
dioation upon the act of 1793 could decide all the 
questions involved in the act of 1850. But we will 
examine the cases referred to by the counsel for the 
plaintiff in en-or, upon this point. The act of 1798 
received a veiy elaborate examination in the case of 
Prigg vs. Commonwealth of Fennsylvania^ 16 JPetere 
M. 640. The question, however, involved in the record 
beforo the court, was simjdy whether Prigg, the 
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JwTbbm pletintiffj bad the right to Beize without prcwees in the 



State of Pennsylvania Margaret Morgan, a fugitive 
•sheraSiM slave, and remove her to the State of Maryland, from 
^0^^^' which she had escaped, contrary to the statute of the 
former State. The decision of the court was, that he 
had the power, and the court reversed the judgment 
of the Supreme Court of Pennsylvania, which had 
affirmed the judgment of the court in which Piigg 
•was convicted. The principal question discussed by 
the justices of the court who gave opinions^ w-as, the 
power of Gongrpss to legislate upon the subject of the 
reclamation of fugitives from labor ; and they were 
all of opinion that Congress had the power ; a majoi- 
ity holding that the power was exclusive, ar,d that 
the State could not pass laws even in aid of the legis- 
lation of Congress. In the coui'se of this disciission 
nothing was said in relation to the powers of commis- 
sioners, for those officers did not exist at the time 
when the act of Congress was passed ; nor of the light 
of the alleged fugitive to a trial by juiy to decide the 
question of fact upon which his surrender depends. 
In the casiB of Jones vs. Va/nZandt, 5 Hoiv. ^.215, 
the act of 1793 came again before the court for its 
consideration ; and in the coui-se of the opinion given 
in that case, the court says : "This court has already, 
after much delibei-ation, decided that the act of Feb- 
ruai-y 12th, 1793, was not repugnant to the Consti- 
tution. The reasons for their opinion are fully explained 
by Justice Story in Prigg vs. P&nn.^ \^ Peters 611." 
' In the case of Moore vs. lUiiwis, 14 How. R. 13, 
the court states what was decided in the case of Prigg 
vs. Perm.^ and among the questions to be decided in 
that case was this : " That the goverament is clothed 
with appropriate authority and functions to enforce 
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the delivery (of fugitive slaves) on claim of the •^w^Jwy 
owner, and has properly exercised it in the act of ^-^^w^-^r? 
Congi^ess of Februaiy 12th, 1793." These are allsJ^SiM 
the cases which we have been able to find where the ^^^* 
act of 1793 has come before the Supreme Court of 
the United States for review, and in none of them is . 
>the question of the power of commissionei's to give 
the certificate to the claim^t which authorizes the 
removal of the fugitive, discussed or decided. 

These cases are equally silent upon the question (a 
most important one) raised in this case, as to the right 
#.of a person claimed as a fagitive from labor to have 
the facts, which must be proved before he can be sur- 
Tendered to the claimant, tried and decided by a July. 
It is true that the act of 1798 pi'ovides for the sur- 
Tender of the pei^on claimed as a fugitive, without 
such a tiial and decision, and it is said .in substance 
by the Supreme Court of the United States, in the 
cases of Jones vs. Van Zdndt and Moore vs, lUmois^ 
that the court did decide in the case oi Prigg vs, JPemi, 
that the act of February 12th, 1793, was constitu- 
tional. But upon looking at that case, we find that 
the question of a trial by jury to detei*mine the facts 
of the case, was not raised by tHe record and was not 
discussed by the court in giving its opinion. We 
think it would be mcst unjust to that court to hold 
that it has decided questions which its judges have 
not even discussed, and which have not even been 
before it for adjudication. 

We are of opinion, therefore, that, whatever may 
be the duty of this court in relation to the question 
of the power of Congress to provide by law for the 
surrender of fugitives from labor to the pereons to 
whom their labor is due, we ai-e not at liberty to eon- 
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^"^^Mjcgi^er tli$ question of the right of a pei-sou claimed ,8S 
• r**>VNi*^a fugitive to a trial by jury before he can be surren- 
^^iMiMdered or delivered up to the claimant, as already set- 
tled by the court which has the power finally to decide 
all questions growing out of an alleged violation of 
the Constitution of the United States by an act of 
Congress. We must consider the question as an open 
ome. ^** 

It becomes, thei'efore, our duty to decide whether 
fio much of the act of Congress of Sej)tember 18th, 
1850, as provides that certain officei*s called commiflr 
aioners shall decide the questions of fact whiqh must 
be proved, before the surrender of the alleged fugi- 
tive can take place, is valid and obligatory. We think 
that we are also called upon to decide whether the 
proceedings provided £>r in the act for establishing 
judicially the ,fact of the escape of the alleged fugi- 
tive and the fact th^t he owes service or labor, are in 
confoimity with the Constitution of the United Stajbes. 
These questions are most grave and important ; wo 
would, that we could avoid them ; but thejr are forced 
upon us, and we ai'e not at liberty to refuse to con- 
flijle}' them. 

We are of o pinion that so much of the act of Con- 
j^ressin question, as refei's to the commissioneiB for 
decision, the questions of fact which a]*e to be estab- 
,I]shed by evidence before the alleged fugitive can be 
delivered up to the claimant^ is repugnant to the Con- 
stitution of the United States^ and therefore void for 
two reasons : Fii*st, because it attempts to confer upon 
those ojSScers judicial powei*s ; and second, because it 
i8 a denial of the light of the alleged fugitive to have 
those questions tried and decided by a jury, which w^ 
think is given him by the Constitatioa of the United 



States. We have refen'ed to the cas^ of Martdn ^^-''^^'^ 
Huntm'^8 Lessees^ 1 Wheaton 305^ aud to aii;icle 8 




section 1 of the Constitution of the United States, to^j 

show that Congress cannot vest any judicial power 

nnder the Ctenstitution except in the coui-ts provided 

foi* in the clause of the Constitution referred to. We 

are aware that Congress has established courts in the 

various Territories, and has provided for the appoint 

Blent of judges with a different t^iure of office from 

that fixed by the Constitution ; but the power to ap^ 

point these judges is supposed to be deriv€(d from 

article 4 section ^ of the Constitution, wiich provides s ^ *Ui^L. X 

that " Congress shall have power to dispose of and 

make all needftil rules and regulations respecting the 

territory or other property of the United States." 

But, however this may be, we are not aware that 
tlie authority to vest any portion of the judicial power 
in any tribunals created by itself, except those men- 
tioned in section 1 of article 3 of the Constitution, is 
claimed for Congress by any one, save in the single 
instance of judicial officers for the Territories belongs 
ihg to the United States, and for the District of Co- 
timbia. We think that the duties performed by the 
commi8sionei*8, under the act in question, are judicial 
in their character ; as clearly so as those performe'd 
by a judge in the ordinary administration of justicfe. 
He is obliged to decide upon the questions presented, 
judicially, and to give a certificate to the pel'son claitti- 
ing the alleged fugitive, which authorizes his tmns- 
portation to the State from whence he is alleged to 
have escaped, or withhold it, as he shall think prop^* 
IB view of the evidence subtoitted for his conside^'a- 
tion. It is true that the act, by providing that thp 
i*ecord made in the State from whence the aUcsgi^ 
6 ' ' 



ii^^isooireiw BEPOirarer. 



JVMTXBUi 



1854. ftigi^v^ 'rnsij kave escaped, shall b^ conclusive evi- 
den<3e'^f the escape^ and of the feet that the pei'Bon 
w^Mdaimed 6Vee8 8ervi(5e or labor to the claimant, mate- 
^ rnlly: lessens the kbdi* of the commissioner ; but this 
does not alter the nature of the act which he performs : 
itihust be regarded as a judicial determination of the 
matter Submitted to him. We are therefore of opin- 
ion that the act under considei^ation, by attempting to 
vest judicial power in officers created by Congi-eSs 
and unknown to the Constitution, is repugnant to that 
instrument, and for that reason void. 

. And we think it equally clear that the Constitution 
is violated by withholding from the pei'son claimed, 
tie right to a trial by jury before he can be delivei'ed 
]ip. to the claimant. 

The fifth article of amendmeuts to the ConstituticMn 
of the United States provides, among other things,, 
that " no person shall be deprived of life, liberty or 
.property, without clue process of law;" Chancellor 
Kent in his commentaries (2 ^ent. Com. 3) says : " It 
fliay be reqeived as a self evident proposition, univer- 
sally undei-stood and acknowledged thi'oughout thi& 
country, that no person can be taken or imprisoned, 
or disseized of his freehold, or liberties or estate, or 
exiled, or condemned, or deprived of life, liberty or 
property, unless by the law of the land, or the judg- 
ment of. his peeiu 

- **The words* law of the land,' as used in Magna 
*Charta in i-eference to this subject, are understood to 
to^andue process of law ; that is, 'by indictment ol' 
j>reBentment'of gobd and lawful tnen ;^ and this, says 
lidrd'Coke, is the true dense and exposition of these 
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We are aware that it has he^u s^d that B}^vea:a^Je*^'^*"^^^ 
not pei-sons ia the sense tu which. that term is used in * '7^ '^:^0 ^ 
the amendment to the Constrtutiou abote referred to.jahe^liMiiJ^ 
But this, admitting it to be true, does not affeqt:the ' 

question under consideration, a» persons who are li:e^ 
are liable to be arrested and deprived ot th^' liberty 
by virtue of this act, without having had a trial by .a 
jmy of their peers. We do not propose to discip^ 
the question whether a slave escaping from the State 
where he is held to service or labor, into a State whei'e 
slavery does not exist, thereby becomes free, by virtue 
of the local law, subject only to be delivered up to be 
returned again to servitude, as it is a question not 
necessarily involved in the consideration of the sub- 
ject before us. But we propose to examine the op€h 
ratioii of the act upon a free citizen of a free State, 
and to show that by it such ^ pei^son may be deprived 
of his liberty without " due process of law." It will 
be observed that the claimant can go before any court 
of record, or any judge thereof, in vac^.tion, and make 
satisfactory proof to such court or judge, in vacation, 
of the escape, and that the pei*son escaping owes ser^ 
vice or labor to such party. It then becomes the 
duty of the court to cause a recdrd to be made of the 
matters so proved, and also a description of the pei'^ 
son escaping, and such record being exhibited to 
any judge, commissioner ,01' othfer officer authorized by 
law to cause pei*sons escaping fi'om service or labor 
to be delivered up^ shall be held and taken to be con- 
clusive evidence of the fact of escape, and that the 
service or labor of the person escaping is due to the 
party in such record mentioned. This testimony, is 
taken, and this record is made, in the absence of th^ 
p0i^o» to be fliifected' by th^ piX)ceeding-. He has op 
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**^2^ Oppoi-tniiity to cfoss-examine the witnesses who de- 
iP^KAj^N |>ade to the faclil which are thus conclusively proved ; 
ii£^M but without his knowledge, evidence is manufactured, 
which, Ijy virtue of this act, proves beyond question 
that he il9 a slave and that he has escaped from servi- 
tude. We are at a loss to perceive how this proceed- 
ing, by virtue of which a fi-eeman becomes a slave, 
tAh be jtistly called " due process of law,** in the sense 
W which that language is used in' the Constitution, 
We are aware that it has been said that the proceed- 
ings before the commissioner do not determine the 
question of freedom or slavery, that the fugitive is 
tonly sent back to the State fi'om which he is aiUeged 
to hav6 escaped, and that when he reaciies thero he 
is a freetnan or a slave as his status shall be deter- 
mined by the local law. It is further said that these 
proceedings are analogous to those by which the fugi- 
<Sve ft*om justice is delivered up to be taken to the 
State from which he has escaped ; that a person may 
be arrested by virtue merely of an indictment or an 
Affidavit made before a magistrate, charging him 
with treason, felony or other cnme committed in some 
other State, and that upon the production of a^copy 
of the indictment or affidavit certified as authentic by 
the governor or chief magistrate of the State or Ter- 
iitoiy from which he fled, he shall be delivered up to 
be taken back. It is said that as this proceeding 
does not depnve the person of his libertyin:the sense 
it which that term is used in the Constitution, but 
merely delivers him up to be taken to the State where, 
acJcording to the indictment or affidavit, the offence 
was committed, to be dealt with according to the lo- 
Wil law, so, neither do these proiceedings accomplish 
tftore than the mere tmnsffer of the alleged fugitive 



to. the §tate wherei, as is olaimedr he owes servica ac^^"^^ 
labor by force of the local l^w^ We think this is A /r^w^mi^ 
ini9taken view of the question. The fugitive fi'cwDa.gi^JjjIiJJ^ 
justice is delivieo'ed. to an agent appointed by th» ^^•^ 
governor of the State where the offence is^ alleged to 
have been committed, without any adjudication upoB 
the question of his guilt or innocence ; in other word^^ 
he is delivered to the officer of the law, and is in the 
custody of the law for the purpo^fe of being takea to 
the State where alone he can be tried for the alleged 
offence. But the case is very different with the alleged 
fugitive from labor. In his case there is an adjudica- 
tion before the commissioner that he owes service or 
labors and that he haa escaped. By force of the act 
of Gongi'ess under consideration^ the recox'd made in 
the State fi'om which he is said to have escaped is 
conclusive evidence that his status is that of. a slave. 
The commissioner is obliged, if his identity is proved, 
so to adjudge, and the ceiiifiicate which id given to th^ 
claimant is given because the commissioner has so 
adjudged. Moreover, the commissioner can only ^iy# 
the cei*tifioate to the claimant, who must be tiie peraqii. 
to "whom the labor oi' service is due, his agent o!r at* 
torney, and it is given, to him for that reas(»3u It is 
not material to enquire what the condition of the pa^ 
son will be when he has been taken to the Stato 
where the service ox labor is said to be dua He maj^r 
regain his freedom, but if he does, it wiU be by forw 
of the law of the State, and not by virtue of the aet 
of Cpngr^ess under cooaMeratlcm ; forunder that he 
ha9 been adjudged a slave, and byforoe ci it he has 
been takon aa a slave by the person ac^udged to be- 
his o wnei, hist ag#At or attoriKBgr) from, the State wherA ; 
he was ai rested, to the State firom/wldieihhe iaall^edo 
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•"^•5^*i:<> have escaped. We ate tii^refoi'e obliged to con^- 
'•^'k*'*'-^ elude that the alleged fagitive from labor is taken ' 
mmSLji back to the State from which he is said to have tt- 
cajyed, m a pei-ddn who has been proved and adjudged 
to be a slave, and, as we believe, without due process 
of law, without having his rights passed upon and 
deteimined by a juiy of his peers. We think it es-^ 
sfential that his right should be maintained by all 
courts and all tribunals, and for the reasons above 
given we must aflSim the order made in this case, dis-' 
charging the relator. 

Crawford, Justice^ dissenimg. Inasmuch as I can- 
not concur with my brethren upon all of the points 
embraced in the opinion which has just been deliv- 
ered by the Chief Justice, I feel called upon to desig- 
nate in writing the points upon which I dissent. 

That either of the justices of this court has author- 
ity to grant the writ of Habeas Corpus when a prop- 
per ease for the issuing of the writ is Ijud before him 
by petition, I do not entertain any doubt ; but 
whether the mandate of either of us in the form used 
in Ihis case, and au(3ienticated or tested only by the- 
siga manual of thfe juBtide-gi'ahting or allowing it,/ 
AVil^out the signatm'e of the clerk, or the seal of a 
ccto't, is «uch a' writ fte is contemplated by the stat-^ 
rLtef((^Mp. 124} ^0^9. 6,. t, 41 and 4r%) is bot made a 
question in the pifesent case, ^nd may be of noii^port- 
att©e*.h'ere.- .,••..,' 

♦1 Agree with my bi'etfei'en thait thfe pi'Oceeding upon 
tAieii-etulti krf the-At^t/dtidthe decfeioa WTived at l^ 
the justice belforewheti'tlje heafinj^ has taken plaee^ 
afr^ohambe^s; i^^ belr^iridw^d iii>tfaii'odnrt byttiie<vi»i 
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'I also coacur in tbe opinion that when a writoi'^w'gj^ 
M&heasCoYpns cum causa has been granted oi; allowedv ^^*»-^ni#-i^ 
and issued, directed to any pei'son within the terii*0:r jjji^^^l^ 
rial limits of this State, enjoying the pi'otectioi^ of *** * 
oni' Constitution and laws, and amenable to them, tibe 
exigwcy of that writ mitet be obeyed, and a rettnn td 
the writ enforced, wheth(^,r the person to whom ther 
writ has been directed be the marshal of .the United 
States or not ; and the reasons foi' this conclusicHi, aa 
pr^ented by the Chief JFustice^ are entirely satisfac^ 
tory to ma -^^ / 

I also believe, with the majority ot the coiirty that 
when a writ of Habeas Corpus cum causa has bee» 
diireot^d to the Marshal of the United States, and he 
has by his retui^ .thereto set foii>h a writ or pfocess^ 
by virtue of and in obedience to which . he claims tft 
detain the peraon by whom oi* in whose behalf the 
writ of Habeas Corpus has been applied for, it is itit6» 
the province of the State court or magistrate, b'efor^ 
whom the- hearing' is had, to look into the process- bjr 
which the mai'shal: justifies th^ detention,. 6o far; riisf 
may be necessary to enable the cOui't^or officeif to4©s 
terndno whethei* ^th©';ptooe«s ris such as might hsff^ 
been issued by the tribunal firdDlwJudi ilrtemana^bed^ 
and whether that tiibunalr had ^nqadicftion vof Ibo 
subject matter or offence set up ialtiie wartaafcor pi?!et 
cess, but beyondi libis Ic^iuncrt go.- :friia*;iw«f)qfefeu- 
thorked to (^samllne''i^to^ihe ndture (^,4iii^l'^^ 
foi* this purpose, must, I^ cthinfc, j Jt>8 abi«^JofflB,i bfecaiuaa 
without ^uch an 4nqfui^*yj i(ve «<)ny('not/.idfl*«rBDin6 
wttetiwir 'v^^^the^*B'h^:ia^wM'T^ noti-j 

and the bai'e retoiWby the^ina^ tbitirh8'det&i» 
by virti» ofi'a?''pitpc0»», Wouldlndt^hfea icom|ilii»oft 
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*^J»«aettu^ forth a cc^y of the ^proceas. And that our 
^t^i^A^^ii^ L^slature so viewed the power of the court, or offif 
«J^^ ji cer before whom a Habeas Corpus case might be heard, 
la ap^^rent from the fii^st subdivision of sectioii eight- 
een q£ the chapter, which directs that the pai'ty shall 
be remanded, if it shall appear that he is detained 
"by vii'tue of process wsued by any court or judge of 
the United States^ in a case whei*e such court or judge 
has. exclusive juiisdiction." How otherwise than by 
looking into the process and examining its natm^e, 
could it be ascertained and determined whether it 
were^ in fact, process issued by a fedei'al authoiity, 
OP whether the case or matter in which it issued Wf re 
exclusively within the jurisdiction of the federal court 
or judge ? But when the inquiry into the proems is 
ca;rried thus far, and it is discovered that it is a valid 
process, of the issuitig of which the federal court or 
^^ev had jurisdiction, and that the subject matter^ 
or offence named therein, is within* the control or ju- 
risdiction of the cornet or officer issuing it^ then, I be- 
Keve, a just and proper regard foi' the laws of the 
general government, and for the due administration of 
them in . their own courts, demands that the State 
oourt or officer should decline to proceed any faither^ 
and refer the applicant to the federal court for the 
reli^f which he seeks* 

In pursuit^ this coursei I do not peixseive that the 
State triban^ yield anything whii^h may be propeiiy 
indoded in their rights <Mr independence ; but, on the 
eontrary/ they thereby evince a deaii^ to preserve a 
etear distinction between subjects over which .tibte fed** 
«ral courts huxe jumdidiou^ and €»'e:m tke exeroiee 
iketeef^BXiA subjects beyond the jmisdiction of the 
federal coorteyafnd aver whieh the State tribunals Iwm 
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ike exclusive control. Nor can I see how the person '^''S^W'. 
whose liberty is iovaded by color of . process, is de- ^-^^a,--!?^ 
piived of the writ of Habeas Cpipus, i^ indeed, hisghemSiii 
case be one in which that wiit ought to be allowed, ^- 
because the coui'ts and judges of the United States 
^e aa Mly empowered to allow such writ, where the 
detention or impiisonment is found in ^ case within 
their jurisdiction, as are the courts of the. State. ( Vide 
Sergt Chnst. Law^ chap. 28, and cases there cited.) 

But the question of greatest moment, and^ decision 
pr of^nion upon which is most desired in this case, 
relates to the constitutional power of Congress to 
enact the law of 1850, chapter 60, commonly known 
as the Fugitive Slave Law. 

It has been zealously and ably urged at the bar, by 
the eounsel for the petitioner, that the Constitution of 
the United States vests no power, either .expressly or 
by implication^ in Congress, to legislate upon the sub- 
ject of the reclamation of fugitives from labor or sei^ 
vice, but that the power of legislation upon this sub^ 
ject belongs exclusively to the States, and that the 
clause in the Constitution of the United States con- 
cerning fugitives from labor^ amounts only to a com? 
pact obligatory upon thfi several ^^tate^, biit grants no 
power to Congress. This is the view of the subject 
ti^ken by my broths* Sniith, before whom the case 
was heard at chambei'^, who held the law in question 
to be unconstitutipnal and void, for aeyeral reasons. 

The counsel fpr the respondent has, with mai*ked 
ability, met and contended agidnst. the objections to 
the validity qf this law ; and from ^1 the information 
which I have derived from the lengthy arguments, ip 
the present xsa^e, £ix>m the nature and ^histoi^y of the 
olAtta9 in lihekCfmAUtpMic^ of ^e .Unito4 Btotea, Ui pniy 
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J^^«T»»ti Buance whereof the law was enacted by Congress, ^ 
^-^/^-^ well as from an examination into the several caseef 
fiJraiMiM i*^ported in the federal and State conrts in which this 
Booih. pi.g^igg question has been adjudicated, I am satisfied 
that Congress has the constitutional power to legislate 
upon the subject of fugitives fifom service or labor, i* 
X)rder to give effect to the third clause of section two 
of article four of the Constitution of the United 
States. If this were a new question, and I did not 
feel the qpntrol of fomer adjudications by tribunals 
composed of men ' of the most eminent endowment?,- 
I would incline to the belief that the power to legist 
late upon this subject, while it belonged to Congress 
in virtue of the Constitution, might be properly exeiM 
cised by the several States. In othm* words, that the 
power is concuiTerit, and so long as the State legisla* 
tion is not repugnant to or inconsistent with the prot* 
visions made by Congress, it IB ^pernaisslble. This is^ 
I think, a necessiary conclusion from the language ol 
the Constitution itself, wheVe it declares that the fugi* 
tive " shall be delivered up on the claim of the party 
to whom such service or labor* may be due." The in- 
junction thus impeded upon the- Stated is no less obU- 
gatoi-y tipon them than is any other pi*o vision con- 
tained in their respective Odnstitutions, bfecause th^ 
Constitution of the United States, in all its piovts* 
ions, is n6t only a cotnponent port of the- law of each 
of th^ States, but Is' iieially the supreme law. i 'ac- 
knowledge that when Congress has acted upon the sub- 
ject, their lactioti; sb fai'/as it "gbesi must he^e^saidly^be 
exclttsi v^ ; but I art: rfnable to aippi^eciate .thie reascrti^ 
ihg by which the several States should bepreckided 
from- legisIatJug* iti aid* of the 'pi**vfei<>nd lnad« by 
(3bttgi>B88i^4oo^ ay *thi4frileg?«^i*tl<m'^0fe8'''iloft^^ 
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. respect impede or conflict with the enactment of J^^«t«bm 
Congress. ^-*i — ^^ 

■In Hoti^onvs. Moose^ {5 Wheat 48,) Mr. Justice ghe^Siic 
Story-, in speaking of the grant of powers to Congress ^^*^^* 
by the Constitution, says : "A reasonable interpreta- 
tion of that instrument necessarily leads to the con- 
clusion that the powers so granted ^are never exclusive 
of similar powers existing in the States, except where 
the Constitution has, in express terras, given an exclu- 
sive power to Congress, or the exercise of a like power 
is prohibited to the States." He then proceeds to 
enumerate three classes of cases or instances in which 
the power of Congress is exclusive, iand proceeds 
tlms : " In all other cases not falling within the classes 
already mentioned, it seems unquestionable that the 
States retain concurrent authority with Cong]-ess, not ' 
only under the eleventh amendment of the Constitu- 
tion, but upon the soundest principles of general rea- 
soning. There is this re^ei've, however, that in cases 
of concurrent authority, where the laws of the Stute 
and of the Union are in direct amd manifest collision 
dn the homie s^ject^ those of ilie Tlnion^ being the Stir 
prenie iMo of the land^ are of paramount authority^ 
(jMd the )State laws, sofm% and so far only, as such inr 
compat^hUity exist^^, must necessarily yields 

But upon this subject I do not feel at liberty to 
advance i^asdning or authority, biecause it has received 
the critical examination of many of the greatest and 
liiost profound judges wto have adorned the coui'ts 
of this Union ; whose opinions and decisions are usu-* 
ally recfeilred by us ttpott aiyegal quest^^ as satis- 
factory -if- n6t conclusive authority, and Especially SO' 
bieeaifefe %h^ qiie^tibn had been autllbrftatiVely decidfed^ 
b^>tfe^^ Sup'f eifee 'Obtttt of the^TJniie*^ Statk, the }M 
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Jir«tkbk and final constitutional exponent Upon this, as upon 
/-nsj^s^^p- all other questions arising out of the Constitution of 
i^^JJ^M the United States, or the laws of Congi-eas, I am bound 
^^*^' to yield obedience to the decisions of that tribunal^ 
foi' upon such questions we are suAordmate. 

We are accustomed on most of the subjects mooted 
and discussed in this as in other courts of law, to con- 
sult the decisions of other co-ordinate courts upon 
tl)e same oi* kindred subjects, and in relation to the 
constitutionality of congressional action upon the 
clause concerning fugitives from service or labor, I 
deem it not inappropriate to refer to several cases in 
which the power of Congress to legislate upon the 
subject has either been tacitly or expressly recognized 
or avowed and maintained. It may be remai*ke|d here 
that for the purpose of the prejaent case, it is not iift- 
portant whether the power under the Constitution 
vests in Congress alone, oi* in the several States con- 
currently with Congress, inasmuch as the Legislature 
of this State has never actvd on the matter. 

The case of Glen vs. Hodges, (9 John. 67) was be^ 
fore the Supreme Court of New York in 1812. It 
was an action of trespass vi et ai^mia^ for seisdng and 
taking the plaintiffs negro slave frpm the possession 
of the agent of the plaintiff in the State of Vermont^ 
where he had been secured as a fugitive from service. 
The validity of the act of Congress of February 12, 
1793, was not questioned, and the comi; in their opin- 
ion refer to the act, without suggesting a doubt of its 
constitutionality. 

In 1816, in the case of Th4 .Gofn$non/we($Uh vs. Hdr 
lawayi^ (2 Se?y. and Ji. 305) which was a Habeas 
Corpus returnable in the Siiprepie Court of Pennsyl- 
vania^ soed out tQ.prooai-^ thfi lil^ratiop of a fen^ale 
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hfegro child born in Pennsylvania, bnt the issue of a "^^g^*^ 
fugitive slave, the court contemplate the act of'-wA-^> 
1793 as a Valid latv Soon afterwards, in 1819, the sh^^ic 
same court, in Wrighi alia.s HaU vs. Deacon^ (5 8erg. *** * 
and R, 63) recognized the act of 1793 as a valid one. 

In the State of Massachusetts the constitutionality 
of the law in question was made a point in 1828, in 
the case of The Commonwealth vs. Griffith^ (2 Pwk. 
11) and the justices of the Supreme Court of that 
State were unanimously of opinion that the law was 
constitutional, although Mr. Justice Thatcher insisted 
that the fugitive should be seized by the process of 
law of the State where he is found. So also in 1836, 
in the case of The Commonwealth vs. Aves^ (18 Fic^. 
139) the same court treat the act of 1793 as enacted 
in pursuance of the Constitution ; and as late as 1851, 
in the celebi-ated Thomxis Sims case, (7 Oush. 285) 
the constitutionality of the fugitive law of 1850, the 
law to which objections - are made in the case now 
before us, the Supreme Court of Massachusetts, after 
a very elaborate argument and examination of the 
question, again affiimed the power of Congi'ess to leg- 
islate upon the subject of fugitives from labor or ser- 
vice, and without a word of dissent from any member 
of that learned bench, declared the act of 1850 to be 
a constitutional enactment. 

Anothei' case in which the power of Congi'ess to 
legislate upon this subject, and the validity of the act 
of 1798 were denied in argument, is the case oiJac\ 
a negto mxin^ vs. Martin, (It Wend. 311) where, in a 
very lengthy opinion of the Supreme Court of New. 
York, as given by Mr. Justice Nelson, the act is held 
tb be constitutional and valid. 
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jiw»tbbii I have thus advei-ted to several cases in the coqrtg 
r^wA.-^-> of otber States, in which the constitutional power q£ 
§heraMiM Congpess to act upon the subject embraced within the 
Booth, ^jjjj.^ clause of section two of article four of the Con- 
stitution of the United States is recognized, and I have 
done so because the proverbial wisdom and purity of 
the men who composed those courts have taught us 
all to look to their opinions for instruction upon eveiy 
subject connected with the science of the law. But 
I freely admit that we are not bound to pureue the 
same mode of argument, nor to arrive at the same 
conclusions that these courts have pui'siled or arrived 
at, except so far as we deem them consistent with 
sound reason ; yet I can hardly <5onceive it possible 
that a question of so delicate and important a nature 
as the one now before us, could have occupied the 
attention of those tribunals without eliciting a thor- 
ough examination, and precluding mistake. It is not 
important, however, to inquire how far the adjudica- 
tions of the courts of our sister States ought to influ- 
ence or control our decision on this point, inasmuch 
as I have already said the decisions of the Supreme 
Court of the United States have settled the queg- 
tion; and until that court shall find occasion ta 
review and change ite Own view of the subject, it is' 
neither becoming nor proper on my part to disobey 
the official requirements involved in the decisions of 
that court, or to ^ test their correctness by a recurrence 
to the history of the times or events which produced 
the constitutional provision, or the intention of the 
jBfamera of the Constitution, and the rules of interpre- 
tation by which it should be construed. 

In I^rigff w. The Cbtnmantp4alth of Fenri^ (16 
Pete)'S 539) the constitutibuatity <>f the act:<xf iTOft; 
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jconoerning fugitives, so far as it related to fugitives '^^^i^l^ 
fi'om service or labor, was presented for decision to o•^-^-^ 
the Supreme Court of the United States ; and if fiherauiaM 
ever thei'e was a cause thoroughly and ably discussed 
by counsel on both sides, and calmly and elaborately 
examined by the court, that is the cause. The best 
"professional talent which could be fui'nished by the 
States of Pennsylvania and Maryland was enlisted in 
the argument ; and the opinion of the court, sustain- 
ing the constitutionality of the act of Congress, was 
given by the very man who has furnished to the pro-^ 
fession our most valued work on the Constitution of 
the United States. This decision, so far as it asserted 
the power of Congress over the subject, was concurred 
in by evei'y member of the court, although in relation 
to other points, and in regai^d to the mode of reason- 
ing adopted by Judge Story, several of the judges 
dissented. 

Five years afterwards, in the case of lVJia7't07i 
Jovss V8. John Van Zandt^ (5 Howard^ 215) the ques- 
tion was again urged in the same court, 'and Mr. Jus- 
tice Woodbury, in delivering the opinion of the 
court, disposes of the point whether the act of '93 
was repugnant to the Constitution, by saying, after a 
few remarks upon the subject : " That this act of Con- 
gress, then, is not repugnant to the Constitution, 
must be considered as among the settled adjudications 
of this court" And again, in Moore vs. the People of 
ike State of Illinois (14 Howard^ 13) the doctrine of 
the case, of Prigg w. the Commonwealth of Penn- 
sylvania^ is reiterated, and declared to be "that the 
gpverament is clothed with, appropriate authoi'ity 
i^nd fun<?^pipa tio e^fo^'ce the^eliviery or claim^pf the 
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^^Tmk owner, and has properly exercised it in the act of 

^'^^^J^ Congress of 12th February, 1793." 

'feimkaH From these decisions I am led to view the subject 
^ ' as definitely settled, and the maxim stare decisia^ as 
entirely applicable. I nndei'stand the Chief Justice 
to feel himself concluded by these decisions, so far as * 
they declare the act of 1793 to have been the exer* 
cise of a constitutional power by Congress to legis- 
late, but that because they do not settle the question, 
whether the fugitive slave is entitled to a tiial by * 
jury, of the State where he is seized, and, because the 
act of 1850 confera certain powei-s on Commissioners 
appointed by the federal courts, which are claimed to 
be judicial, the constitutionality whei*eof has not been 
determined by the Supreme Court of the United 
States, he is at liberty to inquire upon these points, 
whether the act of 1850 is obnoxious to the Consti- 
tution. 

The force of argument which has been brought to 
bear, as well against as in favor of the constitution- 
ality of the act of 1850 in respect to these questions, 
has, I confess, raised doubts, in my mind, but it has 
failed to produce that conviction which should justify; 
a court, or Judge, to pronounce a legal enactment void, 
because unconstitutional, and I am therefore unable to 
concur in the opinion that this law is unconstitutional. 
I shall briefly state my views upon these ques- 
tions. The fourth section of the act of Congi-ess of 
September 18, 1840, pix)vided that certain Commis- 
sioners appointed by the fedei'al and territorial courts, 
shall have concurrent jurisdiction with the Judges of 
the Circuit and District Courts of the United States 
in their respective drcuits and districts within the 
several States, and the Judgtes of the superior courts 
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of the temtories, severally and collectively, in term- •^'^S°* 
time and vacation, and shall grant certificates to emcb <<%^a«^% 
claimants upon satisfactory proof being made, witii gh^Hit 
authority to take and remove such fugitive from ser* ^'***" 
vice or labor under the restrictions herein cotitained, 
to the State or Territory fi'oln which such persons 
may have escaped or fled.'' To my mind, the grant- 
ing of tliese certificites, " upon satisfactoi^y proof be- 
ing made," looks very like the exercise of judicial 
ftmct ions, because, although the granting of the cer- 
tificate is mei*ely a ministerial act, yet thfe determina- 
tion npon the sufficiency of the proof would seem to 
involve judicial power. And in this connection it is 
urged, that Congress cannot confer judicial power 
othei*wise than in accordance with section one of 
article three, of the Constitution of the United States? 
which contemplates courts only, the judges of which 
shall hold their oflices during good behavior, and sliall 
from lime to time receive a compensation or salaiy 
for their services. Now it is evident that these Com- 
missioners are not judges, nor can they hold or 
compose courts within the meaning of this section of 
the Constitution, for they hold their appointment at 
the will of the court appointing them, and are not 
liable to impeachment. But the judges of several 
(rf the Territories of the United States, who hold 
their appointment from the President, are not ap- 
pointed to hold during good behavior ; and, if I am 
not mistaken, there is no instance of their having 
been held liable to impeachment — at least that they 
ai'e not so liable, has been advanced by an Attorney 
General of the United States. 

It is said, territorial judges are appointed under 
the power given to Congress by the second clanse of 
7 
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•^«*|^«w« section tiu-ee of aiiicle four of the Constitution, <»i 
/«i^,\,.^N thegrouud tbftt the establishment of a judiciary foi* 
ShMitfkH *^ territories is a necessaiy incident to the acqnisition 
^^ of territoiy, and the power to make ail useful rules 
and regulations for those temtories : but if the power 
to le^slate upon the subject of fugitives from labor 
be vested in Congress, it would seem that the per- 
formance of judicial acts might be vestt?d in other 
than judges or. courts, under the constitutional pro- 
vision (article three, section one,) in such a case, as in 
the case of H^^wly oi^ganized temtories. 

But it has been repeatedly held, that whei^j by an 
act of Congi'ess, State courts or magistrates ai'e author- 
ized to peifonn acts of a judicial character arising 
out (tf the acts of Congress, they may lawfiiUy do so 
if not pix)hibited by the State law. 

Now if judicial power can be conferred by Congi-ees 
upon othei*8 than courts or judicial officei's known to 
the Constitution, it seems to me that it can make 
littiedifference whether the power be vested in a State 
court or officer, or in a commissioner or officer of the 
United States who is not a judicial officer. In either 
case the power is v(^ed in a tribunal or officer, not a 
court or judge, contemplated by the clause of the 
Constitution referred to. 

But there cei*tainly is a degree of force in the ob- 
jection that the power to hear and determine com- 
plaints and summary application^*, which may and 
often do involve important rights of personal liberty, 
and " require the exercise of much professional expe- 
lience and wisdom, ought not to be vested in the class 
of offieei'S who are known as commissioners of the 
fedeml coui-ts, who hold their office at the pleasure 
of the courts ; and although in Jmany instances gen* 
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tiemen of ^dmowledged ab3$ty iill these offioe^, yet 
this of iteelf affords no complete answer to the objec- 

2,1^^ In re 

won, ShermtoM 

Without fortheu remdi'k on this point,! proceed to' *' 
the qwestion of the right of the alleged fiigitiVe to 
hare the fact of owing seJ-vice or labor ascertained by 
the verdict of a jiny. 

The right of trial by jmy is highly and justly 
esteemed, and is expi'eesly protected and preserved 
by our State CoMtitotion ^ and it cannot be denied 
that this right extends to all pei'sons within the State, 
regardless of color, aad to the fugitive fi*om labor 
or slavery as to the fx^eeman, in all that I'elates to or 
aflfects his life, liberty or property, subject to the sev- 
eral provisions of the Oonstitntion of the United 
States. But suppose that a demand by the executive 
of any other of the States of this Union upon the 
Goveiiior of this State has been made, to sunender 
any citizen, whether he be white oi* black, upon a 
charge of felony committed in the State from which 
the roqoisitioR comes. It ^nfey be that^ as iti the case 
of an unfounded claim upon the labor and service of 
the alleged fugitive ^lave, the pei'son demanded as a 
fugitive from justice ought not to be delivered over ; 
and yet if the requisition be in due form of law, and 
accompanied by the proper evidence " that the pet 
son is charged with the offence, the right of trial of 
the fact is not afforded to him here, but he is appre- 
hended, deprived of his liberty, and transported to 
another and perhaps a distant State for trial. Could 
this be done except by virtue of a provision of the 
Constitution, or a treaty ? There would seem to be 
no real difference between the demand of a fugitive 
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J«ngTtoit fi.0i0 justice, and the claim of' a. party to whom it, is 

/-^ill-^•-ll»-> aU^gftd labor or servif^ iej4ue. 

gij^^M I^ either case there is a deprivation of person^d 
Booth. iii;)ei»ty without the intei-ventiou of a jury, but it is 
considered essential to the complete enforcement and 
fulfillment of the constitutional compact^ that a teaar 
porary deprivation should be permitted in the indi- 
vidual case, in order that the constitutional right may 
be secured. It is true, ,tjhat in the case of a fugitive 
from justice, he is given.into the custody of the offi- 
cers af justice, with th^i beneficent presumption of thd 
law in favor of his innocence, until ie shall have been 
duly convicted ; while.in the case of the fugitive fiom 
labor, he is placed under the control gf his claimatit, 
to be carried back to the State from which he is 
charged to have fled, with no presumption in favor of 
his freedom ; but this is, I think, more an ai-gument 
against the policy and juajtice and humanity of the 
law, than against its constitutionality. A case might 
arise where, by false swearing and conspiracy, a free- 
man, bythe machineiy of this law, might be snatched 
from his liberty and reduced to the condition of 
slavery, until, by a suitable proceeding, he asserted 
and obtained his freedom ; but so, also, by similar 
means, an innocent man may be carried away chai'ged 
with crime, and placed under the necessity of vindi- 
cating his innocence in a distant State. 

Upon the provisions of the Constitution concerning 
fugitives of both kinds, Judge Story, in his Oommen- 
taries on the Oomtitution^ p. 677, seo. 1806, says: "It 
is obvious that these provisions for the arrest and 
removal of fugitives of both classes, contemplate sum- 
maiy ministerial proceedings, and not the ordinary 
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course of judicial investigation8j to ascertain whether *^^5Sf^ 
the complaint be well founded or the claim of owner- /-^*^>s->^ 
ship be established beyond k\\ legal cohtrovei-sy. In shemwrff 
cases of suspected ciimes, the guilt or innocence of 
the party is to be made out at his trial, and not upoti 
the preliminary inquiiy whethei* he shall be delivered 
up. All that would seem in such cases to be necessar 
ry,is that there should he prima facie evidence before 
the executive authority to satisfy its judgment that 
iikere is pix)bable cause to believe the party guilty^ 
such as upon an ordinary warrant would justify His 
commitment for trial. And in the cases of fugitive 
slaves, there would seem to be the same necessity of 
requiring only prima faoie pi*oofs of ownership, with- 
out putting the party to a formal asseiiion of his 
rights by a suit at law. Congi'ess appears to have 
acted upon this opinion, and accordingly, in the stat- 
ute upon this subject, have authorized summaiy pix)- 
deedings before a magistrate upon which he may grant 
a warrant for a removal." 

Jn SergeanCs Cx>nstitutional Lato^ chap. 38, p: &98, 
it is said : " From the whole scope and tenor of the 
Constitution and aqt of Congress, it appears that this 
ftigitive is to be delivered up on a summary proceed- 
ing without the delay of a formal trial in a court of 
common law." 

Assuming that the framers of the Constitution had 
in view the cases of fugitive slaves only, and that their 
object was to secure the delivering up of such fugi- 
tives on claim of the owner or person to whom the 
labor is due, it would seem obvious that if a trial by 
jury may be insisted upon, the determination of the 
question might be protracted in various ways so as to 
defeat the very object of the Constitutional provision. 
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*i^T»wi As I have before remarked, this, as well asi the pre- 
^<^^A«tf^ ceding point which I have adverted to, has occupied 
aJ^^M Dly serious atteotiojpi^ becatiee they iiivolve vital and 
^^^' impoitact priacipltes , of no oi'dinaiy- interest to the 
people of this Umoa. That the piiceless benefits of 
freedom should be surrounded by eveiy safeguard, and 
protected from encraachment or invasion, every man 
worthy to enjoy its blessings must admit ; and ineveiy 
relation of life we ought to contiibute not only to the 
preservation, but to the extension of those blessings. 
But I am fully sensible that the duty of a judicial 
oflBjcer is to expound the Law, not to make it, and to 
observe the distinction^ between the strict perform- 
ance of what he may deem an imperative official duty, 
and the assertion of his rights and privileges as a citi- 
zep in the advocacy of measures which he may con- 
sider essential to the welfai'e or happiness of his 
counti'y and his fellow-men. 

There is one point in this case, and, in my judgment, 
the only point essential to the disposition of the case; 
and it is that which relates to the Validity of the com- 
mitment or process by virtue of which the petitioner 
.was detained by the Umted States marshal. It sets 
forth that at a certain time and place, in this State, tfa<^ 
petitioner, Booth, unlawlfolly aided and assisted one 
Glover, held to service, &c., in the State of Missouri, 
under the laws thereof, being the property of one 
Garland, and having escaped from such service 
into this State, to escape from the lawftd custody 
of the deputy marshal of the United States for the 
district of Wisconain, who had then and thei-e taken 
said Glover into his custody by virtue of a warrant 
issued by the judge of the United States for the said 
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district, pureuaut to the act of Congi-ess of September '^^^^^^ 
18th, 1850. -^.-.s^-i- 

It does not appear fix>m this pi'pcess that Glover ai^mllLit* 
was committed to the custody of Mr. Cotton, the 
deputy marehal, upon claim of any pei*son whatevea^ 
and for anything that appears, this same Glover may 
have been committed by the district judge for some 
oflfence against the United States ; but the facts set. 
forth in the process would not, in my judgment, conv 
stitute an oflfence within the twenty-second section of 
the.act of Congress of 1790. The seventh section of 
the act of September 18th, 1850, makes it an offence 
to aid or assist a person who has, upon a proceeding 
under that act, been placed in the custody of a person 
legally authorized to detain him ; but the process in; 
this case does not show that Glover was so detained; 
He may have been a fugitive from labor, and yat he 
may net have been claimed, and if so, the aiding in 
his escape would not have been an offence undea- the 
act of 1850. I shall not pui-sue the subject farther, 
-but shall rest content by saying that I concur with = 
my brethren in holding the petitioner entitled to be 
discharged, because the commitment sets forth no' 

just cause of detention, 

jk., 
&MITH, J * When this case was originally before me, , 
I gave to the questions involved in it all the investi- 
gation which the means then within my reach would » 
per;niit. The conclusions to which I then arrived. 



* Note, — Thia opinion was dcliyered verbally, from short notes, at the same 
time that the other judges delivered theii*8, f*ub8tantially as it here appears, and 
has tinee been written out at'Iength and prepared for publication with the report"* 
of >he ease. . . • > 
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•''^^'' hh^e been made, md rightfully made, the subject of 

ir^^fc^u-*^' criticism and investigation. In addition to what I 

skrainM t^^ii said, I have DOW to remark that there ai^ some 

®^^' principles involved in this, case not noticed in my 

fonner opinion, which seem to require attention ; and 

some doctrines have been advanced at the bar, which, 

in my judgment, ought not to be passed over in silence* 

A question of the last importance to the States and 

people is here brought directly under judicial cogni" 

zance, and compi'ehends the principal elements in th^ 

theory of our complex system of government. 

One gi'eat aim of the founders of our government* 
(among othei's,) was, to secure beyond, contingency 
personal liberty, and to protect and preserve, as fai* as 
. practicable, the independence and sovemgnty of the 
respective States, (without whose agency such pereonal 
liberty could not be pi'otected and secured) as far as 
was consistent with the practical eflSciency of the fed- 
eral goveniment about to be organized. A mei^e 
glance at the history of the times, at the debates in 
the national conveiition that framed, and of the res* 
pective State conventions which adopted the Consti- 
tution, will suffice to convince us that the respective 
States were regarded as the essential, if not the sole 
guardians of the pei'sonal rights and liberties of the 
individual citizen. Mr. Justice Johnson, of the Su- 
preme Court of the United States, in the case of Mar- 
tin vs. Hwnter^s Imeee^^ (1 Wheaton 862) says: '*So 
fin'nly am I pei'feuaded that the American people can 
no longer enjoy the blessings of a free government^ 
whenever the State sovereignties shall be prostrated 
at the feet of the federal government, nor the proud 
consciousness of equality and security, any longer than 
the independence of judicial power shall be maintained 
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consecrated and intangible, that I could borrow the ^^iJj^ 
language of a celebrated orator, and exclaim, ^Ire^oioe /-^^a^^n 
that Virginia hoe resisted^ " This is but one among a shermMiM 
vast number of similar expressions ; but I prefer to ^°^*^' 
quote it, because it was uttered at an early period in 
our national histoiy ; because it was uttered in a judi- 
cial opinion, and in reference to a conflict of jurisdio- 
tion between the State and federal judiciaiy, which 
ddd not ^^diseoloe ilie TInionT 

It is impoiiiant to recur to the elementary princi- 
ples on which our government is founded, more ft-e- 
quently, perhaps, than the apparently successful career 
of the Republic would naturally tend to move ua. 
Nothing is more certain, than that " eternal vigilance 
is the price of liberty," and that " a frequent recur, 
rence to fundamental principles** is the only means of 
sustaining the government in its original purity, and 
of preserving the original land-mai*ks established by 
its framere. The subjection of judicial decisions to 
elementary criticism, will never be denounced as auda- 
cious, but by those who ai'e content to follow pr^ce. 
dent, even though precedent overleap the law, and 
become the mere pretext for usurpation. To such 
tests ought those who make decisions, as well as those 
upon whom they may operate, to be willing to subject 
them. It should be remembered, that " error does 
not become truth by being often repeated ; nor does 
ti'uth lose any of its force or beauty by being seldom 
promulgated." Nor does vice become virtue by per- 
sistence in jts practice ; nor bad government grow 
better by acquiescence in its evils ; nor, where a peo- 
ple have adopted a written fundamental law, for the' 
government alike of themselves and their rulers, does 
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^w*T«Mi i^ infraction of that law become liealed by a denial 

>^ma-^ of its occurrence. 

Bhem^M The '*rule of judicial order ^m^e dm^i&j^ is appr^- 
^*^*^' ciated to the largiest measure of its value or impoit- 
ance, and will not be departed from on light or trivial 
grounds. When rights have become vested under jh. 
dicial decisions, and especially when the poHcy of pei'- 
sonal transactions has been shaped under a long coul'se 
of judicial determinations, courts and judges will hes- 
itate long before they will disturb the order and estab- 
lishment of things and transactions predicated upon 
them. Distrusting suggestions, however plausible, and' 
doubting conclusions, however forcibly urged, they will 
pui'sue the divei'ging and unwelcome pathway with 
jEaltering step, and anxious distrust, until they are losfr 
in the mazes of uncertainty, on the one hand, or, on the 
other, they emerge into the plain highway of truth, 
which all may pui-sue Muth conlSdence and safety. But 
to say that such decisions preclude investigation or 
review, is to say that eiTor may be made perpetual, 
and that the judicial department is an impregnable 
fof tress, which bo foi'ce of reason may approach, and 
no power of truth may assail. Such a rule would 
have driven from the bench of England one of the 
bright»est luminaries of legal science, or would have 
imposed restrictions upon a genius which rescued the 
common law fi*om the manacles of barbarism, and gave 
it a vitality equal to the progress of the nation upon 
whom itoperated, and a power adequate ta its own; 
regeneration. ^ 

I am willing that the decisions of -the Supreme 
Conit of the United States, in eveiy case determined 
by them, within thiB scope of their jurisdiction, should 
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be regai'ded as foil and binding atilbority, as the law ^'^'5|^*^ 
ctf t^e particular case so determined. But when it is ^*^.>^^^ 
strenuously contended, that I am compelled to adopt sheiSiJ^M 
their interpretation of the Constitution and laws of ®^*' 
the United States, and of theii- own poweiTs, and the 
powers of Congress, without thought or itiquii7 — to 
take *^wAat is written is wHtt&n'^^ as the end of the 
law, simply because it is wiitten — ^that my own conr 
science and oath mufet be tamely subjected to the 
prescriptions of another tribunal, governed by the 
same laws and bound by the same oath — notwith- 
standing the high i-espect, approaching even to ven- 
eration, which I have for that bigh tribunal — I must 
be permitted to say, that no man or body of men is 
made by the C/onstitution the keeper of my conscience, 
nor does it impose upon any man or l)od}' of men the 
fulfilment of my official oath and obligations, or the 
power of i-eleasing me thei^efi-om. When duty and 
obligation i-equii-e a steady and un deviating adherence 
to authority and precedent, no one will be more firm 
aad anxious in insisting ujx)n such adherence. But 
when the like duty and obligation require a departure 
fi'om such p^^ecedent and authority, in obedience to a 
pai*amount law— the fundamental law^ to which each 
and ail aa-e equally bound — I hope to be found just 
as firm in my adhei*enoe to the lattei. 

Perhaps it would not, under other circumstances, 
be required to reply to suggestions whtfch counsel 
have deemed worthy of energetic expression ; but 
considering the tone and manner in which they have 
been m*ged, it may not be unimportant to notice one, 
and pei'ha^ pthei's, as they may incidentally occur in 
the diftcussion of the piinciples which have been 
brOBghi to bear upon the consideration of this case. 
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^^*J*»* The counsel opposed to the applieation of the pe- 
^"yifr^^^f^ titioner have thought proper to admonish this court 
shgitoanMof. '^its duty in troubled times," "and to teach faction 
^^^^' that it has no judicial sanctuary." I^ by this, it wto 
intended to intimate that the power or tendency ctf 
faction might become the I'ule of its action, or should 
be considered in its judgment, instead of the law as 
it is, he ought to have reflected longer, and to have 
considered more maturely, whether the bench or Ijhe 
bar have so far forgotten their allegiance to the law, 
as to pursue the devious and turbulent pathway indi- 
cated by the suggestion. The history of the profea- 
sion does Mot warrant it The positions assumed by 
the Justice on the primary meeting do not justify it. 
We know qo pai'fcy or faction. We desire to kisiow 
none. I'he law, and the law only, and its due adnoan*- 
istration, is the object of om* solicitude. Our aim is. 
to adjudicate upon cases, not parties; to apply the 
law as it is, not as we may think it ought to have 
been ; to construe it as the properly constituted law- 
makei*s have given it to us; not as from their «>• 
knowledged wisdom we may suppose they ought .to 
have framed it. 

Nor, as has been suggested, in construing and ap- 
plying the Constitution, " and the laws made in pur- 
suance thereof," ought our reason and judgment to be 
thwailied by the possibility of conflict with oiker 
tribunal !j. 'If the laws made "in pnrauance" of thB 
Constitution are so imperfect that their due adminis- 
tration necessarily leads to collision, the remedy must 
be sought within the scope of the legislative depart* 
ment, or, by the piimaiy action of the people, within 
their scope, by an amendment to the Constitution it^ 
self. This court has no power to remedy the dofboi 
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It is properly restricted to the interpretation and ad- '^''^^^ 
imnistration: of the laws as it finds them, and most so ^^^>^j<j^^ 
adminisjbei' them, or beeooae Mthless to its high andshJrmanH 
solemn functions and obligationa ^^^ * 

But, as I said on a former occasion, I apprehend 
none of these dangers. The line of demarkation is 
not veiy dim ; and a just regard to the appropriate 
attributes »3^d powei's of the State and Federal sov- 
emgnties, on. the part of thq functionaries of each, is 
the safeguard wllich the Constitution has itself provi- 
ded against all attacks^ which has hitherto proved 
adequate to every emergency, and which was deemed 
by its framers far safer and wiser, than to provide on-e 
sole, exclusive and ultimate umpire in either, which 
might At its option -absorb the j>owers and sover- 
eignty of the other. 

Indeed, it may well be affirmed, that thi« very di. , 
vision of sovereignty between the States and the fed- 
eral government, without providing in either an ulti- 
mate and exclusive judge of the respective powei"s of 
each, but binding all alike to fidelity and obedience 
to the prescriptions of the Constitution, is not the 
least mark of the wisdom and foresight of those who 
framed this complex and novel system. On the one 
band, if the sole power of determining upon the re- 
spective powei-s of both governments, were confided 
to the genera] government, it might lead to encroach- 
ment upon, and ultimate extinguishment of the State 
sovereignties : on the other, were it confided to the 
States, the powers delegated to the federal govern- 
ment might, one by one, be impaired, or swept away, 
until at length it would be left powerless to accom- 
plish the objects of its creation. But by prescribing 
definitively the powers delegated to the general gov- 
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J'^^»>' ernment, by specific grant, on the cue ha&d^ aEd, on 
^^.A^i^^ the other, by dectaiing in their fiindamental kir, tha4 
BhJIroa^H the powei's and attiibktes of sovereignty not granted 
^^^^' or relinquished, were resei'ved to the States and Ijo 
the people, the federal government was ordained to 
move on within its own sphere, distinctly pi^esciibed 
by its chai'ter, and the States, wei^e left in the foil en.- 
joyment and exercise of the powera of complete sot- 
ereignty with which they had not parted--eaefc 
operating as a check upon the other — neither inferioi% 
but both supreme within their appropriate sphei'^e-r— 
each quietly and almost impei^eptibly iMjpulsing the 
other, whenever the prescribed line should be ovey* 
stepped — each, by the necessaiy operation of its owa 
functions^ constantly admonishing the other of its ap- 
proach to the line of demarkation, and, in its tuFtt, 
being admonished of its own advance by the proxim- 
ity of the other. Occasional conflict would sharpen 
investigation, whet oflScial conscience, and thus lead 
to a correct understanding: of the true boundary of 
jurisdiction ; and fidelity to the great, fundamentid 
and paramount law, to which the officei's of each sov* 
ereignty are equally bound, would restrain both and 
all within their true and proper limits. 

Such was the theory of the framei*s of the Consti- 
tution of the United States, concerning its practical 
working upon a fi*ee and intelligent people, already 
thoroughly schooled and disciplined in the principles 
and practice of self-government ; and time and expe- 
rience have fully justified their opinions and their 
faith. 

The coui'se of the argument of counsel upon the 
i-eview of the positions assumed by the justice of this 
com-t to whom the original application of the peti- 



tioner was made, (without jpefeiTing, oi) attempting to J^^^g*« 
refer specifically to the .fi^everal objejetiows taken to ^*^fc.-A,-,p^ 
those positions^) majkes it pi^per for me to I'efei* 8iJ[Jmi»»' 
briefly, and in vej^'y general terms^. to some of the ^^**' 
proposition^ advanced: like, that this court is bojand, 
absolutely, by adjudications in analagoiis case^ upon 
an aaalagoijis statute, by the decisions of the Supreme 
Cioui't of the United Btates;- that to the decisions of 
that court we are bound to yield, as to the decisions 
of a conceded appellate tribunal, with a " dignified 
judicial subordination." 

I cannot yield my assent to the proposition. I do 
not so undei^stand the i*elations of the respective 
courts. Especially, were the doctrine admitted io 
general, withont danger or detriment, it would be 
fatal to recognize it in a case like this, involving the 
personal liberty of the citizen brought under exami- 
nation through the insti'umentality of the writ of 
Habeas Corpus. 

I CMinot, hei*e,go over and attempt to sustain tho^ 
positions flrat assumed. They are assailed by assumed 
cmihority^ and by such authority only. Let authority 
have its just weight, on the one hand, and. reason and 
history, on the other. But, as admonished by the 
Father of <>ur country, familiar with the diflBcultiea 
and obstacles which interposed to the formation of 
oui* national government, to recur frequently to ele- 
mentary principles, it may not be improper, in recm* 
I'ence to those fundamental principles of our govern- 
ment, to refer to what would seem an obvious and 
primary pi'inciple, by which the federal compact is to 
be interpreted, and for this purpose to look to the 
origin as well as the consummation of the system of 
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•^^Jj«" government estabKshed thereby, riz: the smroe of 
''-^.A-^ fedei'al powea', and the eoctent of the power derived. 
Sh^I^M The Constitution of the United States ib, in its 
Booth, more essential and fbndamental character, a tfi-prn'tite 
instrument. The parties to it ai'e : The States, The 
People^ and The United States. The latter is, in- 
deed, a resulting party, brought into existence by it, * 
but when thus created, bound iri all respects by its 
provisions. It is practically represented by its sev- 
eral departments, deriving their powers directly and . 
severally through its respective grants. It is deriva- 
tive, not original. Previous to the operative vitality 
of the Constitution, this, third party to the insti'u- 
ment was non-existent, and of couj'se powerless. The 
other two parties, the States arid the People, wei*e 
pre-existent, endowed with all the essential elements 
of sovereignty. 

One great and fundamental mistake has been made 
in respect to the second party to the federal Consti- 
tution, viz: the People. This party, here spoken of 
cannot be considered as the people inhabiting the 
whole territory embraced within the boundaries of 
the original thirteen States, as operating in mass, as 
one undivided and indivisible community. Previous 
to the foimation of the government of the United 
States, there was no such political existence ; and of 
coui-se, there being no such govei'ument, there could 
be no people of such government, or political division 
or organization. It is unnecessary, in this connexion* 
to refer to the confederation of the States, becau^ 
that did not, in fact, constitute a government; nor 
will any one pretend that the people of the confeder- 
ated States created the present federal government 
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in theii' capacity of a primary iuad ultimate source of J^^tmbm 
political power, operating to institute a new and origi* /-^^a,^> 
nal goveroment; because, to have done this, theyshe^M 
must have necessarily firat dissolved the State govern- ^**^* 
ments under which they were then living and acting, 
and absolved themselves from allegiance thereto. 
They did no such thing. The "people" mentioned 
in the preamble to thjB Constitution, and .often referred 
to in judicial discussions, must, it seems to me, neces- 
saiily mean the people of the United States ; that is, 
the people of the several States united ; so many uni- 
ting as were deemed a sufficient number to waiTant 
the institution of the new government, and render 
safe the delegation of certain powers before possessed 
by the respective States. The State governments 
pre-existed. If a portion of the citizens of a State 
had assembled to divest the State of an attribute 
of its sovereignty, without the assent of the State, 
it would have been treason, or revolution. If the 
people of the whole territory of the thirteen States 
had combined to divest the respective States of any 
of their proper attributes of sovereignty, without the 
assent of the States, it would have been closely allied 
to treason or conquest. But it ^as neither the one 
nor the other. The people refeiTed to, must be in- 
tended to mean the people of the respective States, 
operating legitimately through their properly consti- 
tuted authorities, in conformity with their legally 
established modes of procedm'e. As the people of 
the respective States, did they adopt the Constitution. 
By the mihority of the STATES were the people 
called upon to adopt or reject the Constitution. By 
the people of the respective STATES was it adopts 
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jtj^T«BM and when ratified by nine STATES, Const U. S, Art, 
^^^A^^^ 7, (riot a majority of the people of the Union to bd 
laomanM forHied,) was it to become operative. The States, as 
Booth, g^^jj^ YTQYe distinctly recognized through every stage 
of progress, from the inception to the consummation 
of the plan of Union ; and through the State organ- 
izations only could the first step be taken, and through 
those organizations only can the people of the Union 
now impress their will upon the measures or action 
of the government. Indeed, the federal Constitution 
provides no mode by which, in any case, can the peo- 
ple of the Union affect the federal government, but 
through the State organizations, and by the instru- 
mentalities furnished by the governments of the re- 
spective States. 

The States, therefore, as pre-existing sovereignties, 
are clearly parties to the fedei'al compact, and, to- 
gether with their respective people, were the creatoi^s 
of the third party to the compact, viz : The United 
States. 

Nor was the Constitution of the United States sub- 
mitted to the whole people of the thirteen States for 
adoption, but to the people of each State, represented 
in convention called for that purpose, by the author- 
ity of each State. On the question of its adoption 
or rejection, th^ people of each State, whether niany 
or few, had an equal voice. They spoke on that 
question for their Statey tod the small States had an 
equal voice with the large. 

Nor was the Constitution to become operative 
when a majority of the whole people of the proposed 
Union should ratify it, but when ratified by the con- 
ventions of nine States^ and then only upon the States, 
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and the people of the States, so ratifying it. It had •^^'^gS^ 
no operation upon the States or people of the States <-^^>s^ 
which did not ratify it. she^^M 

^The States derive not one single attribute of power ^^^^ * 
or sovereignty from the Constitution of the United 
States. On their separation from Great Britain, they 
were eadh sovereign and independent ; as completely 
so as the government from which they had revolted. 
They retain all the attributes of sovereignty which 
they have not delegated or relinquished. Nor does 
the Constitution address itself, in a single instance, to 
the people of the whole Union, as one indivisible 
community, but always to the people, or to the con" 
stituted authorities of the respective States. But 
the new entity brought into existence by the Consti- 
tution, does derive every jot and tittle of its power 
from that instrument. Without it, the States existed 
and performed all the functions of government. 
Without it, the federal government had not a shadow 
of existence. If that instrument ceased to operate 
the States would move on, performing their present 
functions, and probably resuming the powers before 
delegated ; but the government of the Union would 
cease altogether. 

I make these remarks, because persons in their zeal 
for federal supremacy seem to have lost sight of the 
true relations subsisting between the confederacy and 
its members. The rights and sovereignty of the lat- 
ter would seem to be sacrificed to the exaltation and 
glory of the former. But returning to elementary 
principles, it will not be difficult to determine the 
just rights and limitations of both. 

These remarks ai'e made also for the purpose of ex- 
hibiting more clearly, principles of intei'pretation 
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jumkTebm which are to aruide us in the coustructiou of the Con- 
/-^t^A^i^ stitution and laws of Congress, whenever they involve 
BhJminMft question of the relative rights and powei's of the 
B^oth. g|^^^ ^^^ federal govei-nment, viz: that the State 
governments are primary and original ; the federal 
government . is derivative; the former having the 
rightful enjoyment of all powers inherent in a sover- 
eignty which they have not relinquished ; the latter 
rightfully exercising only those powers which were 
delegated. 

Test the third clause of the second section of the 
fourth article of the Constitution by this rule : " No 
pei'son held to service or labor in one State under the 
laws thereof, escaping into another, shall, in conse- 
quence of any law or regulation therein, be discharged 
from such service or labor ; but shall be delivered up 
on claim of the party to whom such service or labor 
may be due." What power or authority did the 
States relinquish by this clause ? At most, the right, 
and power, if you will, to enact any law or regulation 
by which such escaping fugitive shall be discharged, 
from such service or labor. They also covenanted 
that the fugitive should be delivered up. But did 
they delegate to the federal government the right to 
enter theii* territory and seize him? Did they au- 
thorise that government to organize a police estab- 
lishment, either permanently or temporarily, armed 
or unarmed, to invade their territory at will, in seai'ch 
of fugitives from labor, ranging throughout their 
whole extent, subject to no State law, but enjoying 
a defiant immunity from all State authority or pro- 
cess, while executing their mission ? Did the States 
relinquish the right or power to prescribe the mode 
by which they would execute their own solemn com- 
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pact, in delivering np the fugitive ? Did they, by "^"".gSf** 
assenting to this provision, suppose that they were .-^i^a-^^ 
yielding assent to the proposition now a&sumed as the g^^JSiittM 
basis, or at least the excuse, for federal interference, ^^^' 
that they were incapable, from moral obliquity or 
otherwise, of executing the compact themselves ? and 
therefore to preserve a remnant of fidelity, they 
would deposit this trust with the general govern- 
ment ? The whole history of the clause in question 
precludes such hypothesis. The clear, indubitable 
construction of the words precludes it. A just con 
caption of the relative powei's of the two govern* 
ments, before stated, precludes it. Every just regard' 
to dignity and self respect on the part of the States 
forbids it. Eveiy sentiment of delicacy, not to say 
justice, on the part of the national ftinctionai*ies should 
revolt at it. But the contrary is the fact, as asserted? 
I would, if I could Bay, implied, by the tenor of the 
alignment ; and these assumptions, so derogatory to 
the good faith of the States, so repugnant to the 
theory of our system of government, so irreconcilable 
with the principles of the whole structure, prostrat 
ing the creators at the feet of the creature ; disrob- 
ing the States, the som'ces of power, of almost every 
chariacteristic of integrity and virtue, and exhibiting 
the federal government as the only safe depository 
of those attributes ; are not only made the founda. 
tioti of legal argument, but they claim to be based 
upon judicial authority, absolutely controlling all oflS* 
cial duty, requiring absolute and unqualified submis- 
sion on the part of the States whose patriotism and 
good faith are thus impugned, and demanding " a 
dignified judicial mihordinaiiovi^ on the part of the 
State coui'tJB, in brder to " maintain the rale of judi* 

i 
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J^^E^^Bif cial order stare decisii^ as established in the case of 
r^t^^.^s^0^ Prigg m. Fenn^lvomiaT 16 Peter i Hep. S20. 
siJSiSm Nor are these assumptions unsupported by the 
^^*^^' opinion of the court in that case, to. which obedience 
is invoked. On the contraiy^ they include and form 
the very groundwork of the decision, as a few ex- 
tracts from the opinions of the judges will show. Mr. 
Justice McLean says, " If the effect of it" (the clause 
in question) " depended in any degree upon the con 
struction of a State, by legislation or Otliei'wise^ its 
spirit if not its letter would b§ disi-egarded." (16 
Pet Rep. 622.) Not mere waywardness to the State 
.legislatures, is here imputed, but contempt of consti- 
tutional obligation ; imputed, not only to the legisla- 
tures, but to the courts likewise. Be the impiiitation 
what it may, the argument is, that because the State 
functionaries are unfaithful to their constitutional 
duties, therefore the federal oflScers must take upon 
themselves their performance. 

Again, page 661, Mr. Justice McLean says, "The 
States are. inhibited from passing any law or regular 
tion which shall discliarge a fugitive slave from his 
master, and a positive duty is enjoined on them to de- 
liver him up." He goes on to show the necessity of 
the provision, and then asks "Now by whona is this 
paramount law to be executed ? It is contended that 
the power rests with the States. The law was de" 
signed to protect the rights of the slave holdei*s 
against the States opposed to their rights ; and yet, 
by this argument, the effective power is in the hands 
of those on whom it is to operate." "This would pro- 
duce a strange anomaly in legislation. It would show 
an inexperience and folly in the venerable framera of 
^he Constitution, from which, of all public bodies 



thftt ever, assembled, they w^ere, perhaps, the mostjwaTwi 
exempt" /-«iwA,<-s 

Was it folly in the framers of the Constitutioa ^^y^glj^jn 
" enjoin a positive duty. upon the States to deliver up *w4t. 
the ftigitive-' and aIso to leave them the adequate 
power to fulfil that duty ? This " pammount lav^ . 
"enjoins a positive duty" upon th^ States, and yet in 
aiiswQr to the question "by whom it is to be ex- 
ecuted?" it is asserted that it would show inexperi- 
ence and folly to leave the pai'ty, upon whom a diftty 
i^ enjoined, the power to perfoim it. Would it not 
rather ^how most consummate folly, to enjoin the per- 
formance of a positive duty upcJn the States, and ^t 
the same time deprive them of all power to execute 
it " by legislation or otherwise"? A "positive duty 
is enjoined" and yet it is consummate folly to leave 
" the effective power" to perform that duty in the 
hands of those upon whom it is enjoined ! Is it sup. 
posable that the States would enjoin upon themselves 
a positive duty, and then voluntarily relinquish, all 
power to perform it ? The leai^ned Judge is dpubt- 
less correct in saying that a positive duty is enjoined 
upcffi the States. Concede this, and it irresistibly fol- 
lows that, the power to perform it remains with the 
States Mr. Justice McLean must either retract froip 
his^ position that a duty is enjoined upon the Statep, 
or abandon his position that they have no power to 
execute it by legislation or. otherwise. Both cannot 
stand. It is immaterial which is sm'rendered, one is 
worthless without the other, and the assertion of the 
one is fi^tal io the other. A " positive duty is enjoined 
upon the States to deliver up the fugitive," yet, if , left 
to the States to provide for its pei*formance> or dir^fitly 
per&im itp. "by l^gisl^tioa o» otheKwi«ei^t;thre lalftjeti* 
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^^M^ or spirit of the injunction would be disregarded ; but 
"-^.^s^^ take away all power to execute the injunction and its 
^ ^iM ftilfillment is secured ! 

Again, Mr. Justice Story who delivered the opinion 
of the court in the case above mentioned, {Frigg vs* 
Penn.) speaking of the clause in question, says : " He 
(the master) may not be able to lay his hands upon his 
slave. He may not be able to enforce his rights against 
persons who either secrete^ or conceal^ or withdd the ^Uwe. 
He may be restricted by local legislation as to the mode 
of proofs of his owiiei'ship ; as to the courts in which 
he shall sue, and as to the actions which he may bring, 
or the process which he may use to compel the de- 
livery of the slave. Nay, the local legislation may 
be utterly inadequate to furnish the appropriate re- 
dress, by authoii^ing no process in rem^ or no specific 
mode of re-possessing the slave, leaving the owner at 
best, not that right which the Constitution designed 
to secure, a specific delivery cmd re-pO'9sesmm of the 
slave, but a mere remedy in damages ; and that per- 
hiaps against persons utterly insolvent or worthless.'* 

** One State may require the owner to sue in one 
mode, another in a different mode. One State may 
make a statute of limitations as to the remedy in its' 
own tribunals, short and summary ; another may pro. 
long the period and yet restrict the proofe. Nay, 
some States may utterly refuse to act upon the subject 
at aH; and othera may refuse to open their courts to 
any remedies in rem, because they would interfere with 
their own domestic policy, institutions, habits, <fec. 

** The slave is not to be discharged from service or 
labor, in consequence of any State law or regulation. 
Now certainly without indulging in any nicety of 
criticism upon words, it may feirly and i-eadonably be 
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floW, that any State law or State regnlation which in- ^^^^^ 
t^rriipts, limits, delays, or postpones^ the right of the /^'^^aJtn 
owner to the* immediate possession of the rfave, and gi^^^n 
the immediate dommand of his service and labor, ope- ^^^' 
rates pro' tanto a discharge' of the slave thei'efi'om* 
The question can never be how much the slave is dis- 
charged from ; but whether he is discharged from 
any, by the natural and necessary operation of State 
laws or State regulations. The question is not dne of 
quantity 6y degree, but of withholding -or controlling 
the incidents of a positive and absolute right." 

Hei^ is the same assumption of State infidelity 
which pervades the reasoning of the whole case. 
The States will not execute their own covenant, and 
therefore the federal government will execute it for 
them. Mr. Justice Wayne also, adopting the reasoning 
of the court in the opinion delivered by Judge Story, 
indeed I may say the language, for Judge'' Story us^ 
almost precisely the same, says: 

** If, then, in a controverted case, a pei'son charged 
as a fugitive, shall be discharged under a remedy 
legislated by a State, to tiy the fact of his owing ser- 
vice or labor, is he not disehglrged under ala^v or reg- 
ulation of a State ? It is no answer to this question 
to say that the discharge was not made in virtue of 
any law discharging the fugitive from servitude, and 
that the discharge occurred only from the mode of 
tml to ascertain if he owed service and labor. For 
that is to assume that the provision only prevented 
discharges from being made by the States by enact- 
ment or kw deolaribg that fugitive slaves might be 
discharged. The provision will not admit of such ati 
intei*pi*etation,-V 
** Would not the pOstpoiim^Bt of the trial <>f a 



^w«T*BM fugitive owing 9ei*vice or labor one months be,a;lofls to 

^-^.aIp-s ^he owner of his service equivaleat to a- discharge for 

Bbera^^*^t time? And if a State can postpone by legisla- 

^^^^ tion, the trial for one month, may it not do sp for a 

longer time ? And whether it be for - a longer or a 

shorter time, is it not a discharge ffom service, for 

whatever time it may be ? It is no answer to this 

argument, to say that time i^ necessarily involved in 

the prosecution of all rights," &c. 

In all of $hese passages, the necessity qf federalJbeg- 
islation, and consequent judicial action, is urged, upon 
the assumption that the States will not, and there- 
fp^'e the federal government should, carry into eflfect 
. this provision of the Constitution ; imputing infidelity 
tp the former, and claiming exclusive fidelity in this 
behalf, for the latter. ^ 

But I will not pursue this subject further. It is not 
pretended th^t there is any direct gi'ant of power to 
the federal government in this clause, nor, that it is 
incidental to any other direct ,grant. But; it is as- 
sumed, first, that a duty is required of the States to be 
pi^rformed; and because it is apprehended that the 
Statejs will- not pex'foi'm it, therefore the federal go vern- 
^lent n^ay, and even ought tp perform it Once admit 
thi^, rule of/interpretation^ and the blindest cannpt but 
perceive, that Cqngress may^ as occasion shall seem to 
suggest, assume the entire djity of local legislation 
for the States, and thatt^e whole power of internal 
police of the States may be usurped by the respective 
departments of thp genert^ go vemmept. 
, , But I (oannot pas& over these twq paragraphs with- 
out a word of cpmment ,upoii ^e mpdfe of i^asoning 
here adopted, and the peculiar application of lan- 
guage>; npjt indulged in, s\k»^ j»e«4^ V^ neces^aay to sus- 
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tsiix the praises assume^. The Con^titutioji 
th^.t the fugitive fi'om service or labor sj^all not be 
discharged from such service or labor by any lajs^ or 
regulation of the State into which he may have fled. 
The conrt say that the time necessarily occupied in 
adjudicating upon the claim of the alleged master, 
"is a discharge ^0 tantoJ^ . A discharge pro tantof 
How so ? What is a discharge ? The slave , owes 
service to his master for and during his life. A dis- 
chai'ge fix)m '^suoh'^^ service or labor is a release, an 
emancipation therefrom ; not for a time, but for life- 
If I owe a note for one hundred dollars, and an^ ex- 
empted from the payment for a time after it becomes 
due, am I discharged from it ? pro tanio f or in any 
sense? A part of it may be paid or otherwise satis- 
fied, and thus disphai'ged, but be^ng once discharged, 
it is discharged forever. ^ postponement is not a 
dischai'ge in any sense, and it is submitted that such 
a use of the worfi does violence to the language of 
which it is a pait. To u^e the word in such a sense, 
is. to confound all distinctipns in the ns.e of languagi^. 
If this is to be considered a judicial interpretation of 
that woi'd, what consequences would ensue? Thp 
giving time of piayment would operate as a di^chai'ge 
of the d^bt , The law which prescribe^ the opurse. of 
procedure to ascertain the validity of a claim, would 
operate as a discharge, of the oiaim. If I replevy my 
horse, my title to him is discharged pending the liti- 
gation. Is such language, the Englisjx Ijanguage ? I^ 
this such a judicial iaterpi*etation of the word " 6?i>- 
charge^^ as to be binding . upon the courts and people 
of the United States, ? If we agree to give fm*ih^f 
timiB for the payment of any pl^ligation, we must nx)j|t 
Siay, in considei'ation &c^ the ti^ne qf payiweut^Qf tfe^ 
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^^«m"™ ^i*Wn obligatioil is ea^tended one month, but we most 
^-ii^A.-^-^ say, the payment is discharged^ one month ! If the 
fcittSiM executive wish to grant leave of absence to a sabor- 
Biwth. (jjjj^^ officer, he must 'say he is discharged iroxoi 
service for the time. The slave has escaped from his 
master. The State in observance of its compact, pro- 
vides for his arrest, and is proceeding to capture and 
deliver him up to his master, and this procedure is, 
according to such interpretation, discharging him ! 
He was already beyond the power of the master, he 
had escaped, and the State has made regulations by 
which he shall be deprived of all the advantages he 
has gained by his escape ; by which he is to be cap" 
tured and delivered up ; and this is called a " dis- 
chai*ge ! " The slave has escaped, he is seized and 
delivered up by the State, supposing that she is fill- 
filling her compact in that behalf Not so, however, 
she is constantly discharging the fugitive, ^''pro tanto^ 
and when the work is done, the escape is intercepted, 
the fugitive examined and delivered up to his master, 
the State finds out that she has not been delivei'ing 
him up, but discharging him all the while, pro tanUh 
minute by minnte, and when the work is done, arid 
&ithfully done, , he is nevertheless not delivered up, 
but discharged ! ! ! It is certainly consoling to the 
States, to be told, that to deKver up the fugitive is ** a 
positive duty enjoined^ upon them, that they have no 
powei' to do so, and that when th^y are delivering him 
up, they are nevertheless discharging him. If. this be 
law, it is better, far better, to. let the fugitive rum 
throw open the gat^ of onr highways, and speed his 
progress, than to incur the guilt of discharging him» 
by seizing and delivering him up to the mastet on 
his proof of sei'v*ice dtie. Who does not s^e that this 
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would be a perveision of language? and yet it is pi*e- '^''"■Jl*^ 
cisely the use of the word, which becomes essential to '-^^>v^^^ 
the positions assumed by the court, and which, it issheraMiM 
contended, is now consecrated and fixed, by the "rule ^ 
of judicial order, stare decisis^ 

Let it not be said that this is a mere verbal criti- 
cism. It is fai* from it. The use of the word in the 
passages .quoted was not merely accidental — a mis- 
take, to which all are liable ; but it is studied, labored, 
and argument is strained, in order to justify its pro- 
priety. . I desii e to treat the opinions of the court in 
the case in question, with entire respect ; but respect 
is also due to our mother tongue. " Words are not 
mere arbitrary signs of ideas," to be altered and 
moulded at the pleasure or convenience of the writer. 
They are "living powei*s," demanding a fealty that 
admits of no evasion ; giving to language laws which 
no judicial mandate can change, and no legislative 
enactment can. repeal ; ruling and guiding families, 
circles, communities and nations. To pervert, or 
change, or destroy the genuine meaning of a word, 
may be to sap the very foundation of a nation's rights 
and liberties ; it certainly is, to i*ob it of one of its 
dearest rights, that of expressing its wants and its 
woes, its affections and its joys, its duties and its 
rights. I have a right, therefore, to protest against 
this pervemon of the use of this word " discharge " ; 
for it is a part of my language — a sovereignty above 
State and National, the sovereignty of thought and 
affection. 

Mr. Justice Wayne continues : " The question here 
is not as to a time being more or less necessary, but 
as to the right of a State, by regulations to try the 
obligation of a fugitive to service or labor, to fix iu 
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J«^TE»Mits discretion the time it may take." Here is the 
.-i^.A-*p-^ same implied distimst of the States that is character- 
BhemwiMistic of the rfcasouing of the whole case. But is it 
^^*^* not singular, that after deciding that the time neces- 
sarily occupied in the trial of the "obligation of a fu- 
gitive to labor or service," is a discharge from 8U(5h 
"obligation" pro ta/nto^ and hence the States could 
not regulate the trial, it never occurred to the court, 
that Congi'ess could no more " discharge " a slave from 
such "obligation," even ^^pro tanto^^ than a State? 
That to admit the premises and conclusions, and ap- 
ply them in their full extent, would set the Union in ' 
a blaze ? 

It is not pleasant to refer to an opinion of the Su- 
pi-erae Court of the United States in this manner. I 
would not have done so, if, from the character of the 
reasoning, in this behalf any other mode could have 
been perceived. Ordinarily, to quote the decisions 
of that court accurately, is to pay them the highest 
possible respect. If, in this instance, a fault is appa- 
rent, it must be attributed to the fact, that the objects 
of veneration sometimes, perhaps to indicate a deeper 
devotion, interpose obstacles in the pathway of pil- 
giiins to their shrine. 

The course of the argument has imposed upon me? 
a necessity to exaniine further the case of Prigg vs. 
Pennsylva/fiia. It is cited as binding upon our con- 
sciences. It is claimed that it is unbecoming in a 
8fcate court to question its authority, or to subject its 
reasoning to elementary criticism. I deny its an. 
thority. But if I did not, I should yet claim the 
right to test its doctrines and reasoning by those rales 
which are common to all human conclusions, and 
which ai'e the' law of the humdn mind. I do not 
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nreati to be undei'stood, that a subordinate tribunal ^^^^^g^^^ 
may lawfully resist the mandate of a superior, merely ^-••^^^-^ 
because the reasoning by which the decision of the Sherman m 
latter is supported, may not exactly commend itself to 
the mind of the former. But there are certain iniles 
common to eveiy mind capable of reasoning, which 
are the law of its action. Common consent, or per 
haps a more profound cause, has fixed to certain words 
a meaning, and to language certain forms, which be- 
come the law of the language, and which the decision 
of no tribunal can alter or subvert. So, in the form- 
ation of governments upon written constitutions, the 
intention and object are, to establish certain rules' 
more or less specific, by which all its departments 
shall be governed, and which are above aU rules pre- 
scribed by the tribunals organized by such govern- 
ment, from which they are not authorized to depart ; 
and whenever they do depart therefrom, the rules 
prescribed by the fundamental law, must prevail in- 
stead of such decisions. This is not detracting from 
the weight or authoritj^ of judicial determinations. It 
is only saying that the author of such determinations 
are subordinate to a superior law, the law of their own 
creation and endowment. Suppose the Supreme Court 
of the United States should direct a State Supreme 
Court to revei'se its judgment in a case of which the 
former should assume appellate jurisdiction, and order 
and adjudge, in case the State court should neglect or 
refuse to do so, the judges thereof should respectively, 
be capitally executed. Would any executive officer 
of the federal government be found insane enough to 
execute such judgment ? This is, indeed, an exti-eme 
case, but it illustrates the existence and vitality of 
coMtitutional law, above the rale of action resulting 
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^^w!*"' fr^^ *te position assumed in behalf of the decisions 
of the Supreme Com't of the United States. 

BoQth. 



In re ••» • 

■herniMiM i5ut to return to the decision in the case of Prigg 



vs. Pennsylvania. In the fii*st place, it should be ob- 
served, that the decision of the casejby th^ State 
Supi'eme Court was pro forma merely. The respon- . 
sibility of deciding upon gthe matter by the latter 
court was avoided, (if my memory serves me, in con- 
formity with a special act of the 'legislature of that 
State,) and by common consent, the United States 
Supreme Court was charged therewith. *The question 
of juiisdiction was not raised at all. Jurisdiction was 
assumed, and the case proceeded, in order " to put to 
rest certain vexed and agitating^ questions;" with 
what success, time and experience have unfortunately 
shown. If that court had no juiisdiction, that fact 
alone would strip its decision of all claim to authority. 
However patriotic the motives which induced the one 
court to concede, and the other to assume juiisdiction^ 
it is not improper, perhaps, to remark, that one State 
has not the right to make a mere pro forma> decision 
upon a given subject matter, for^ the purpose of con- 
ferring jurisdiction upon the Supreme Court of the 
United States, and by such process to bind every 
other State. If one State chooses voluntarily to re- 
linquish its own sovereignty, it ))y no means foUovra 
that the other States have thereby relinquished theirs. 
If the consent of Pennsylvania coidd give juiisdiction 
in that case, hers was not the consent of all. If there 
was no jurisdiction, the decision is without legal effect 
fq/^ any purpose. 

But, without at this time further|questioning the 
jurisdiction of the court, and without admittmg it, let 
us endeavor to discover the point or points in judg- 
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ment, necessarily involved for the pui*pose of detet •^.'^^^ 
mining the case. Pennsylvania in 1836 had, at the ^^^^.k^ 
request of Maryland, passed an act to provide for the shemSoi 
suiTendiBr of fbgitives from labor ol* service, for the ^*^^ 
protection of free negroes, and to punish kidnapping. ^ 
The plaintiff in eiror had seized and taken from thfe 
State of ' Pennsylvania, a negro woman and her chil-' 
dren, one of ^whom was born in Pennsylvania more 
than a year after her escape thither, contraiy, as was 
alleged, to the provisions of the act, and was indicted 
for kidnapping. He was tried. The juiy found a 
special verdict, setting forth all the facts of the cap- 
ture, Ac, upon which the Court of Oyer and Teimir 
nei* jpronoanced the defendant guilty. The case was 
removed to the Supreme Cpurt of the State, where 
the judgment of the cbu^t below was aifermed 2^0 
farmaj and thereiipon a writ of eiTor wa^ issued by 
the Supreme Court of the United States to the Su- 
preme Court of Pennsylvania, to remove the case to ■ 
the former for review. This is a concise, not a full, 
but sufficiently fall statement, to ishow upon what the 
Supreme Court of the United States had to adjudi- 
cate. The prisoner was under indictment for the vio- 
lation of the statute of Pennsylvania. If that law 
was repugnant to the Constitution of the United 
States, or to the laws of the United States piade in 
pursuance therebf, his conviction was wrong ; other- 
wise it was valid, and sentence should have followed. 
What, then, was the question before the couii>»heces- 
sary to lie decided ? Not, whether Congress had ex- 
clusive power to legislate upon the subject of fugitive 
slaves ; not whiether the States had concuiTerit poww 
with Congress ; but simply, was the law of Pennsyt 
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Jinra^M va:iia iv-pa^naut to tli*.; Constitution of the United 
^-^.A.^i^ States, or to any law made in pursuance tiiereof ? 
sh^imH It i^ admitted that the States can pass no law or 
^^^' regulation by which the fugifcive from service or 
labor luay be discharged therefrom. It is further 
* admitted, that a duty is enjoined upon the Sfcates to 
deliver him up, on claim of the person to whom such 
service or labor is due. This covenant or compact 
has the force of constitutional law, aqd no State law 
repugnant to its provisions can be valid, but every 
such law is void. The simple question in the case re- 
ferred to, was, — did the law of Pennsylvania contra- 
vene that provision of the Constitution ? The law of 
Pennsylvania under which the prisoner was indicted, 
was the subject matter of inquiry. Its conformity 
with, or repugnance to, the constitutional provision, 
was necegjsary to be decided; nothing more. Ad- 
mitting, for the sake of the argument, that the Su- 
preme Court of the United States had the power to 
say to the State of Pennsylvania, that tliis law of 
here was repugnant to the constitutional provision in 
question, it was not necessary to declai'e that she 
had no right to legislate at all in reference to that 
subject ; nor to declare that the federal government 
had the sole and exclusive power of .executing the 
provision ; nor to declaj*e that Congress had any such 
power o^ legislation, if the statute of Pennsylvania 
was repugnant to the provisions of the Constitution. 
The case in question, therefore, can only be authority, 
if authority at all, in relation to the particular point 
in judgment^ viz : the constitutionality of the statute 
under which the prisoner was indicted. Argument 
may have taken a wider range ; the course of discus- 



^ <le<3i«bn ki: the ^Ji^te^^Jppi»i$pl.^])nt jthi^O:;^ 
v6iA^ diofa m&rdjy jm^jXftl^M^^^T^ at alLj ^ It ^^Ay^b^S* 
h^v€(, heeux^s a^udi€an4(i,wh^t]iet, ih^]^^^i3m iif *^*^' 
JP^aeylvdm in that, bejiajf ."w^arfQirbidden by iiihe 
Conatitutipi^. but not ,Tf hethor aM/ l^isktiou .by tbe 
State could be constitutional ; whether the Stat0 h|i^ 
l(^ia[la^d in. a manner fi^rbiddj^n by the Clonstittttion, 
but,jaot: wbe^ther shc^ Jia(i poAy^r jto^. legislate .at j^. 
Th'ese^ and Qther questions'; uoarfy aUiec^^ w^te not «0- 
ceoBaiy to tbei decision of tfee: cai^, and the piUy poiftt 
j^didaily deternwi6d;:W«^,>^hat tbe «tat!>t^ pf P^nife- 
sylvania^ undw whiQb th^ pl^tiff in eiToi* • wae, ipr 
dieted, .was, in conflict , with : the .clause of the Coniati^ 
tution of the United States respecfting fugitives, fijopi 
|abov;vaDd that simple point in^ no wi^e affiects^jthe 
questions invx)lved in this oasft.. It is; indeed true tb^ 
other points we^-e disous8ed,wd, by amaj^ityof tl^e 
court,. attempted to. be dje<ji4ed and !*put :fOTev^.fit 
rest":; »ud, it is Qqaallyti;^ that the minority, pqsir 
tively protested against such obitet* diotf^ov earB^t^ 
dissented from the. conclusions to which the pxajo^rity 
hadariived,. . , . . ■ *. 

The nfcajocity of thie coui^t decided that th^,3.d clause 
of tjj^e 2d seclion qf thef ,4l4i article erf'the^GonstitutWi^ 
gave the ownei* of, a fugitive slave the right tOi^^yjp 
hiin, ia any State. in. the Union, without pjk*Qcefi», and 
take him back .to the State, from which he eBiei4;>^j^ 
aud that the law ' of Pennsylvania which interfered, 
with suqh ^ight was repugnaj^t to the qlause itself, an4 
thej'efwe! void. This was ih,© point in judgment.. Thi* 
was the legal scope of the decision, and no m,ora A^^ 
it is qh^^fuUy admitted that- aqy eoui"^ State 0J;£[f^ 
lio^a]^ jmving j wj^dictipfi o£ ^^ f^xx^et^ matter 4u^;;tl|(H^ 
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(^«^*pa#ttefii iHie^^^ the case reqtiiircjft it, fa h6nnA td d^durt 
iii^%.i^ii^ Any State or fedeml i^totnte, wMeh is in ebtiflict wi4!i 
^^ntbatolaaseoftheCofiStitutfclijtrall and void. Btrt it 
k not adtnitted tbat tbe doctrine of the oase, as iMi- 
tefapt^d to be established, is the true doctrine, -or ^ait 
it is at aU compl^tible with the police power of the 
States, 

But we will tiike tb^ case as the inajoi'ity have 
pf^efnted it, comparing occasionaliy the opinions de- 
livered, comentient as well as dissentient, with each 
othei*, and With those rales of interpretation of the 
Odttstitution, which the Supreme Gourtof the United 
States has itself longsinee established, and which have 
bien adopted also, with few exceptions, by the conrts 
bf the res^pectiv^ States. 

Hie first dbservatiou which forces itself upon tlw 
mind, upon an examination of the case, is, that all the 
ybles of construction theretofore established for the 
gtiide of the federal as well as State coui*ts, in the in- 
terpi-etation of the Constitution of the United States, 
ire utterly repudiated. 

Among the rules of interpretation considered to be 
firmly established, which particularly concern the m^lt- 
terin hand; i^ the one laid down in iSwrj/s Chm- 
fn^fewtA^, 409-410. It is as follows : ** A rule of equal 
impoi'tance is,' not to efdarge ^ construdlion of a givm 
pbtber beyond the fair scope cfita iermSy fMrely because 
ike restriciioTtr is inconvenient^ impolitic^ or even mis- 
(MevousJ^ Yet the whole, tefeor andfoi*ceof the ar- 
gftment in behalf of the assumption of federal autho- 
rity^ for the execution bf the compact in question, rests 
idleiy upon the inconvenience bi State action, or the 
itfischief resulting from the omiiBidn or i*efusal of the 
J»t«testo'^. Wkit is <(He **/dw «5A$i»^^^^^ 



€^ tte claiBS^? It is submitted tha-tit iscleai', definite>/»«^2^ 
ixtdipalile of evlaxg^ent or reetiictioiL Tl^e States r 



have agreed that ^acapijig ^li^ves shall not b^ €iidch|U'g-r8i^Mj{i 
ed fifom service, or labor by the operation of tbeijr owii ^^t^^ 
lawa^ but that when claimed within th^ir t^rritoiy^ 
and the claim established, shall be delivej^ed up. TJwa 
is the extent of the, obligation. Is it not to e«lai'gQ 
the scope of its terms^ to holdj th^t the States haye r^; 
linquished all power to provide the means andmQde. 
of perfoitning this duty ? — ^that they have thro wnqpei^ 
their tern tones to incumpn by fugitive hunters, and 
^'elinquished all pow^* to protect their own people 
from false charges of escape, or of the obligation of ae?T 
vice ?— or. from assault and outrage during the search? 
To hold that the mere , covenant not to discharge, and 
to deliver up on. claim, is a grant of power to the feder- 
al government tp invade tbei^ territory and seize-y 
when not one .word of grant is found among the terms 
used, or necessaiily implied ? And do not the passa- 
ges heretofore quoted conclusively show, that the 
power of Congress is deduced solely from the suppo- 
sition that the clause in question would not probably 
be convenierUly and . ^atufactorHy executed without 
such assumption ? 

Again, Ijhie " fair scope of the terms^ of this clause of« 
the Constitation has been enlarged in viola^tion of this 
rule, in assuming that it conferred upon the slave owner 
a constitutional right to have his slave resto^^ed to him 
in the State from which he fled. But it is pbvipu^ . 
from reading the dausp, that it contains no covenant- 
or guaranty to return the fugitive, but only to deliver- 
him up in the State to which he may have fled andip: 
which he n^ayibe found; not to retm*n him to tjjie 
State irom, ^^h; he may have |led*. .The .Suf>irei«B 



^«»^'CSMri- of theUnifeii States say; "that th^ object of 
/i;ji:^tliir6lkuseVas' to seetoi'd to the citizeils of tteslavfr 
^ ^^iii[ix>l&iLg'^tBAesiheo rigM and title of dwhei 

^ip in their ^]Air(^^'$^ property, Ih every B^ iti'the 
ltni()ii intotvliichthejr rdgtit ifesca^e frota the Statb" 
^Kei^e they were held to servicie or labor.* It ii i'es- 
^ectjfully submitted, that strch "W^as not the object of 
flife clatise, but fai* fi'om it. It was not the objexrt of 
{;iie clause to legalize slavery iii every State of the 
UiricHt Su^H' is iiot now the legal effect of the pl-o- 
vision. '' To give itOTch a cofastraction would be' en« 
liBtiging the construction "beyond the "fair scope of ite 

feins:^ V"- \ '■• '' y :"'■ ■"■""' ':'"'': 

; llie'coui't say,** The object of this 'clause was, to 
Secure to the citizens 6f the slav^holding Stated the 
cMtpkte light and title of ownetship in their slaveS, 
d&propeHy:^ in eveiy State of the Union into which 
they might' escape from servitude.*' "Its true design 
Was to guard against the doctrine^ and piinciples 
prevalent in the nori-slaveholdirig States, by pre- 
senting them from intermeddling ^ith, or obsti-ucting 
or abolishing the rights of thel owners of slaves.'' 
'*^ "By \^hat rulef'of interpretation srich a cohstraction 
can be placed upon the wor/Js contained in this clause, 
ft is difficult to coii(?eiva The^ZM'eciognitioti of the 
right of property in the "slave in every State in the 
Union! The complete right and title of ownei'ship 
in their slsives as prop^fijf It is submitted, that the 
'recognition of the rights of the master enjoined by 
the clausfe is : (1) so far as not to dischaige the fngi- 
■five from the labor or service which may be due, 
blaimed and established ; and (2) to deliver him up 
on claim of the pei'son to whom such labor or service 
* IS due, when claimed by hito, and such ekim is le- 



gaily esfablftlie^: T&ai is ijli. Siicli igiSie >oii4;'^5^^ 
no moi'e, no less. The seial may bind, but it caimpt ^^^^-a^^tn 
enlai'ge tbe scope of the bond, .The /i/?? leiCQ^iutipn ^iJ^u 
of thWrigjbts of the owner in the slave, " $a property," ^^*^' 
tod not to obstruct those rights, would greatly en- 
large tl^e scope of this provision; The essential rights 
of the owner of property are, to sell or exchange it; 
also to use, enjoy, and (?ontrol it absolutely, witlioftt 
hindirancie oi* molestation. By this construction of tj^e 
cdurt, therefore, the owner of the. fugitive may npt 
only seize him in any State, b^it he may sell him, at 
auction or otherwise ; he may hire him out to s^ryW 
for any term * he may command his immediate,.^ 
well as his prospective services, and lash him into 
obedience, arid none of these rights may be obstructed 
or " internieddled '^ with. Such a construction^ if 3.C- 
quiesced in, would open up a market in every free 
State for fugitive slaves. Placards would be lawfully 
posted at every comer of the highway, and the ser- 
vice of the slave propc^ed as compensation or rewaid 
for his capture ; and such a construction would arm 
every sla-ve hunter with a lash, to scourge the fur- 
tive into immediate service, or back to bondage!; 
and no State law or authority could interpose to pre- 
vent such outrages, foi* all such n^ould operate a " dis- 
charge jpw jfarifc.^' 

It is submitted tliat this is going a 7iV/fe beyond . 
the ** fair scope" of the language of the Constitution. 
Its fair sedpe and true intent do not require of thie 
free States any recognition of the right of the owner 
of the fugitive in him as p^ojpef'ty. That was never 
required of them, and would have been scouted had 
it been proposed. The clause simply requires that 
the States into which the fugfitive shall escape shall 



^•"Jjj** »ot (Jiscjiarge hinpi from servioe, but deliYer hiija.up. 
rn*-*-^ fle is recogoized simply as a jm'&on oaring service, 
•W»M iot as a <jAa/^ or as any species of property to be 
vm'W^ s(ilft or baiWed. In Yirginia he may be, indeed, a 
ckattd; but in Wisconsin he is a MAN. The lawn of 
^ii'ginia make him a chattel ^re; but the. Cppstitu- 
tlda of the United States and the lajv-s of WisooMin 
r^fltrd him as a j>^^'^w heye. Under the CJon^titii- 
fion, the fugitive leaves the attribute of the chattel 
^behind him in the State from which he flees, aad 
goes forth as a PERSON. The law which makes him 
property in Virginia, does not go with, him beyond 
the limits of tha,t State. On his escape from such 
limits he ceases to be property, but is a person liable 
to be reclaimed. The person may escape, but th,e 
property/ cannot. The States are no more bound to 
i-ecognize the fugitive slave as pmperty, than a fur- 
tive apprentice as property. The relation of master 
and servant is recognized so faiy and so far only, as 
the obligation of service is implied from such relation. 
Even such obligation is not recognized as full, cpm- 
jpiete, present and opera,tive, but as attaching to that 
relation in another State. So much of the law of the 
State from which he fled, as required of him aervzce 
to his master there^ is to be regarded, and from that 
obligation of service, imposed by that law, the State 
may not discharge him. The Uw of Virginia which 
' requires of the slave service to his master, is recog- 
'nized as the law therej not here. We may not dis- 
cliarge a fugitive from the service which, by law, he 
owes in Virginia. But by that law he owes no ser- 
vice here. The master may capture him in Wisconsin. 
We must deliver him up to his master, on the estab- 
!^hment of his claim ; but his ms&ter has no right to 
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4q Vib^ial^ wiHow© wm(» >y t^ Jaw 4rf t^ *^ 
SlNite^MtiioUiirtbw. .% the k;i^ of that State |Hd 
49!ire9the seitviee^ 4^ ^y thf^t law, only* v Thatis/^h^ 
J#T^ of: Vu:gi*us Imt wt the^' Ia:«r of, W^^wmivu. M 
the mast^t ^^mapd j^ervjca hena^ of hk fugitive, 4«kd 
beat him fdr dyis0b04ie)^«ej; be V puaishabte by Qiir 
law^ JS^v cpul4 the mptar,' hayipg <^tured the fa- 
giti.^e in thia i^te^, ^oU ^r bkj?^. Um to aDothiBir; £(e 
hoajust the ogo^trol pveivhipi^i^eq^isite to.hi^^^^ 
tioTi, aud nq more. ^He may i^^in^q^uiah that . light, 
(flid «K> emjsmcipate .Mm ; for aueh relinquiahm^&Et 
wottld :Qperate en^ci pKalion ; but he^^ capmot adl aod 
trai^i(,his right of e^ti*aditioii to another*, 6e japi^ 
€iBft^loy,/«H^piiy, ajd ageot foi? that, pwp^^ 5 /though, 
atrietiy cowtrue^d, th6 cliiuse -might 1^ held; toreqaire 
the claim, to b© : ma(?e fcy the owuei* in per^m^ to 
^hom jbhe:8enice is dtte,aDd to e;^chxd^ the interven- 
tioQ of an agen^iv? , , . , .: 

: Sojch^ it aeem^ to m^r i& the plaiu meaiiing of .the 
olauee in qne^op* , I ^ cannot cpnceiy a of any other. 
And yet, in the same, case {Prigg w jpmn^y t}}^ cqnrt 
^J^y th^ cbu^]C0DtainB a positive .^od unqualified 
light of the owner in the slave as property, unaffected 
by any State law or regulation ; whatsoever, becjause 



* Inhere would be good reason forholding that this clidm must be made in per" 
6cta, and B«t by ail agent The owMr, on seeing lus Aigitivc, who bad senwd 
him long and akbfuUy, might relebt of his purpose of ; reducing him again tfi 
bondage. The agent would be bound by instructions, and his heart closed 
against the suggestions of sympathy of justice.' There w^ld be a proprfeiy 
therefore in requiring that the claim to an escaped fugitive should aiviays lie 
made by jthe^pwner ii» person* ' ,. , , 



"•w^g^^lliei* fe na'Qualift^ i-eetrictioitt ©fit, tc^beffotod 

^«"*fc-^j.a*^ ttMSirdhD, jtn^ we biaW BOliglit to iiwei't any trfiiek fe 
Hb^^unol 64)re88<^, aQd<»ii&ot be l^tly implied. D»pe6ia}% 
^' '*fb we estopped from bo doing wi^ the ^hxm pufe 
l4ie *ig4it to serviife <)T IfihoY tipoh th6 game grotittd 
^Oidto the ^(mm latent in eveiy dther State; as iff the 
•State from whi6h tlte Bkve Scaped, attd • in whi^h he 
irrtte held to the sk^vibe- or labor. ' If thi« bS'So^then 
isil t^ie incidetttg to that*; right attach also:" 

Kow one incident to that right in the Stiate from 
^hich the slave hisfe fled, is, that thi^ oWner rnhy ti-aito- 
ifer it to ' another, and therefoi*^ • no State law of regu- 
lation ban pt'event thie exercise of that right in a free 
State and to the' isame extent to which the ownei* is 
■entitled in his own State; The «lave feode of^viety 
State iia the Union is thus engi'afted npon the law^bf 
every fi-ee State^ and the latter are prohibited from 
isA\ legislation oni the snbject, while the p6Wer of l^gfe- 
latibn, to enlarge or modi fy this right is in the for Aer. 
To the " mme extent '^ h9 the right of thfe m&ste^in the 
slave is given by the local law of ArkaiMias, is 'he eW- 
l^tled to enjc^ and exercise it in Wisconmn oi* M&ssa- 
fehnsetts ! This is insisted npon over and over in the 
opinion of the conrt, and it is claimed that the State 
^courts are bonnd by the decisiori. I cannot assent to 
"the propbsition^ 

'Again; it is said that** the clause contains a positive 

and unqualified recognition of the light of the owner 

:in the slave unaffected by any State law or regulation 

•what8oevei,v because there is no qualification or i-e- 

itiictioti of it to be found therein ; and we have no 

• right to insert any which is not expressed or clearly 

implied." 

The rule of construction laid down in numerous in- 



WMt fe^xpreetely ^grkli^d, w'^trhfcVjs heetessai'f to ife^ 
exetciefe'bfsdth^-exin^eis^p • We (Jb- ttdt ret^tfli* 
dt ne^rf i-e&trlcfJVe or'ti^ativd- fiixpresBi oifiS in iiie CJtwSF 
^ituttoti, appifcable to fedferal p6^6f\ ' Oii the cbhtffW- 
ry, 'wka* i4'ii6t gi^ldtfted iej'i'^se^ved wifhoiiitVoi^iS^ijf 
restriction. 'It' wmtkot^ fteeesaary to itisfei^ any f eslii^te- 
tion'tipott the rights dP*lie skvfe:oifiiei'^iri thfe;'clat«4^ 
b€feaii«e t^e'liad, atfdcotrtd hdrve tic rights bat i^ch itt 
wer^expre^dy recog^i^d: Nof'Witlioat Bionie express 
grant cotild Congi^^ ekerdse'any'in his 'behalf, "-ft 
t\rould have been A iv^ork of snpei-erogatrott to xx^'^ 
tricfive Words f hay nidrej it would have been a dttii- 
g^rone dxpedieht/foi' theii it 'would ha^^ been heltf» 
and With reason; that alt rights attd pfrivileg^ wWe 
recognized thaft were h6t expre81»^f^ eritifnei^ted amoii]^ 
the reservations. • A^it is, the 'Statt^ ahd'^eOple, i(if 
it feetW suits,) biave mei'ely assented" to the provisira 
thatthefagitite should not be discharged lly their 
laws atid i*egtilatiOtfs, bttt shall be 'delivered tip. ' N(A 
6ne word is' nttei'ed beyond. '" To hold th^< the States 
haTe no powel* oi* rights bnt sach as are ekpressly re- 
served or fiiirly'iwiplied : that restrictions and rdsei*- 
^ations must hwe e'xpi^e&^ed, on the part of the Stafnii, 
orotherwi^iefto be presumed ks delegated or relinqfaish- 
ed, i^ to reverse all rules' of construction heretofore 
(Sstablisiied. It is a dangerous doctrine. Itisi'^pu^- 
nainft to the express provisions of the tenth amendinetit 
of the Constitution itself, which declflres the contrary. 
Is there anything so sacred in the canse of a slave cap- 
tor as to reqtilre a revei^al of all rules of interpretatioi 
to sustain it?- Why should this claui?e of the Coiist$- 
tutibn be coiigtrned according to iiiles, and'upori jxrin- 



*^ iffkea ^vwy oliier jslaimaa* wojold . appraaoli its tnbjBf 
aa]b With reepect wd awe ? Tbadoc^fcri^e.^f tke U. S. 
^)(mrt i%tiiajt>beoaQi3%tl;ie 4aiiae doeB mtreBtfiotii^ 
f^xm of tb^ ownfii\ it tjbc|refi[H*e[ reoogniz^ ,them tc^'auy 
.^xteut aJilowed m a sla^e State; thai beoause thB ^taliJBS 
harvef agr.^ed' to re^K^gpizQ o^^oi^ ^Igl^l^ 9^ vathi^r der 
3nand% of >he ^laya owne^^ T¥5 : that they wiU JBlp:i^d]b»• 
ohw^B^ by: la W; or regolation;, a f^ugitiye) and will de 
^ver )um up (HI jslaipa^ the^fefoi^ they adp^tJbia whoje 
oWm.of property ;.!hi8 absolute right to sei'vjde in 
thMrowftterwIiory;, indeed, all therightsiof pi'ppeiv 
cty.apditQ iocid^nt^ to tl^e ^la^oxieextrat'; that he. may 
^eflaaod thepa in a, slave fiitate, by. the laws thereof ,i 
that because , they did not i^trict the. right of the 
joiner to sell the fqgitiye, or hix'e hiin to, service, w 
jiash him into obedience, iiherefore,inaamach as he had 
those rights tp that e2;tent in the State. fx*pm which 
the slavp eseap«i> he muat have them in th^ State in* 
,tp which he m^y haye fled I , , This is establishing ;the 
.rule,thatrthe$l»te8 caii.eisercifle no powei-s. which they 
jdid not reserve, instead of the ft^knovyledged, the ex- 
press, th^e constitutional rale, that, th powei^s not del- 
egated are reserved. This is no unworthy criticism 
,upon the language of the court. It is the doctiine of 
.th^ opinion from the beginning to the end. It is the 
li^is, the vei*y ground- work of the, decii?ion. It is 
absolutely necessary tp the condusioos of.the court 
OpQ narrow the basb, would be to destroy the supeir- 
,structure. Abridge the premises, and the conclusions 
^scatter. Upon this ground it was abeol utely necessaiy 
.that the court should plant^ its decisiop. No other 
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would jsjfiir^e to i^tiain it They did sa To have*''*'^^' 
doEe lesd, Would have beeii to have done tberevei-se. 



It may <b^ be asked, in all candor, if thie Sti|>remesh^2^' 
Court of the United States, or any oflEicer or p6r8C«fi ^^^' 
can expec* the coi^ts of the States to adopt this de- 
disiori as the law of the land? Do th^y require obe* 
^ence to this rule of intei^pretation ? If so, in obey^ 
ing this, we violate all other rales of construction by 
them established. Fealty to the doctrineB>of this cassft, 
is treason to the law of all preceding ca»es. 

It cannot be necessary to refer specifically to th* 
re|)eated adjudications by which the Supreme Court' 
of the United Stettes have declared the rules of con- 
sferuction of the Constitution, viz : that the federal 
^vei'nment is one of limited powera ; of powers delv 
egated, tiot inherent ; that it can exeripise no powei*^ 
unless expressly granted or necessarily implied ; that 
th6 fedei'al government was endowed with no power* 
buttfuch as is expressed or necessarily incident to the 
ex^ctition of some express power ; that all powers' 
not delegated, expressly or by implication, or nee^i- • 
sarily incident to some expi'^ess power, were reserved- 
to the States and to the J)e(^le ;— they are known to 
every student of the Constitution; (See Martin m 
HuhUr'^ Lessee, 1 Wheat 326-; Stores Com. % 128»» 
et seq,] 1 Kents Com. 388, 390 ; OMonavs. Ogckif^ 
Wheat 203 ; 4 Whmt 122 ; 5 Wheat 1 ; 2 Dall. 386 r 
2 Wheat 259 ; 3 Wdsh. O. O. Rep. 316, 322 ; amd o* 
se^ ihei^e cited.) Yet the rale Sought td be established* 
by this decision is, that reservatioiis and restiittionr^ 
in behalf of the States are to be expiiessed, and ndt- 
gi'ants or reKnquishtoents hi behalf of the fbdent- 
government ; that in the absence of restrictioDj poai** 
tive aiid ttttiqnalifiid right or pdmt w to be^rrifeireif f 



^^m^ ^^k^^,f9^^^ ^^ States tind t^; .jp^pl§, theraof h^ye 
r*fcr*-rr parted with some of ..tie attpj^utes, of .thieir ^pi'.oper 
sJrJip^ ^7^?^;^!|^ tterrfoi'e, ; they rhjave payted with all 
^^•^ wHch they iftire npti,e^re^ 

, ,Tb^e ^O'eitbe grouBfle upon, whifth..tl^e;docrf^ine of 
P/igg va.,P^7m. is bsiBed. .They<^^,upt iaferejuces f»' 
d^^ctionsfrpfui the dp^tiine, but ppi'emiaes witbcMjit 
t)ae recogmtiou of which, not one ptep . towards tb^, 
conclusion <ian.be tJ^H^n. , ^ ^ , ' 

But I ought not to dianaiBg this pprtion of ,thp caae 
without suggesting ita dangerous tendency^ If the 
^•ee States are bound, by this ol^use of the Constiturt 
tion to rec«ognize the Jfull ,and complete, rights in; tlie 
owaer :of the fugitive slave, aa^r{^ri{^'to:.the ^mim^. 
exjl^it^. as they were recpgma^ed in the State frowi 
which heiescapecl^ then it will soon, be: claimed that 
the freeStat^ mpiy be made^ a highway: for ^laveholdr 
el's graveling with their slaves ; a thoroughfare- foi* vs^r 
ternal slave ti'adei-sv over which to ti'ansport .the^r 
living ohattelift frona State to State, and State so vei?- 
eignty itself must specumb to the slaveholders' author^ 
ity- ; I do sot mean to say that the case of Pvigj^ vs. 
Pmn,- ha^ that ej^tent; . but that- such is its tendency. 
Perhaps i% was intea^ded by thjs oo^rt to restrict the, 
application ;pf its doctrines to the case of slaves Tvhor 
haAe^oqped^ .. Its langoage, however, hf^s a much wi- 
deyscopa But coineeding as J do /the fAiU effect of 
a^ah limitation^ ^nd how easy will it be to construei 
afijGdvtmt^e tal^en of . a vpluntaryvbring^^ of the 
s}^ye mto a free State^^intp. i^ technical, escape ; so to 
fSpume affidavits, as io support f^,,<fonstiiictive esqape, 
aijiij, thus tQ hang, not jonjy the iib^y of the citi?eu 
o]f iphabi^iauti but -also .the po:y5weign, authority of the 
State,;^Doa.thft fi^ere ^diavk :qf»«|;,n^lfh^£or,l^ 



wc^uJd.eng^Q.m theaerv^ce of rec9.ptpi:ing.fagltives>/««|^W > 
thud iayadiog the temtones of fi^odom uj, search of /-^^.^iir^ 
re(U'uita to fill the I'aiiks of slavery, y , ; ;; : ^yt^mm^.^ 

liaving deplai^d. the right of the al^ve; owi^er to, ®^*% 
the extent befoi^e stated in the remai'ks of the Qonrfe 
q^uoted, the court go on to say, "If indeed the Consli^. 
tution guarantees th^ right, and if it , requires the de* ^ 
livery upon the claim of the owijeryXas cannpt.be^ mAl 
doubted.) the Diatux'al inference certaiplj is, that the 
national government is, clothed with the appi^pmt^. 
function^ and authority to enforce it. . > 

The simple answei* to this is, that the Constitution r 
does not guarantee the right. If gibararU^es no right*; 
No pow^r is granted in the Constitution .to the fede-.: 
ral government to enforce or guai^anty any right i^^ 
regard to fugitive shwes, or aay other slav^.. \Thet 
Con^fitution expresses a simple inhibition oil the. one^ , 
hand, and enjoins ^simple duty on the other. Th^^ 
inhibition on the States, is, not to dischai'ge the fugitive . 
by. any State law or, regulation ; the duty, enjoined * 
upon the State is, to deliver him up on claiux, .&C*. 
An ii^hibition upon the State3 is. not a grant of power . 
to %\x% United States. A duty enjoined upon the- 
States, cannot be construed into a. grant of power to, 
the United States, to do the same th^ng in c^ise thfi^; 
States do not. ,The States are inhibited from pasefing< 
any law impaiijing. the obligation of contra<3ts, but; 
because the States are thus inhibited, it cannot be coQ-,. 
tend.€|d that the federal go veiiiment: may do ao. So, 
far from it, that an express powei* was involved and-, 
in^sorporated iij the instrument enabling. Congress tOj 
provide for a uniform system of bankruptcy* Tlif^i 
dut^-pf elec:(iiag senatoi's is enjoined upon the Stafe; 
legifi|^<5ire*.by tl^ftjQo ^,1*^ U^i!^4.^%*^ X.. 



^•»ggw but 'becJftrae this dntf is enjoined by that mstrnifewi^ 

/-o-iiK will it be pretended th^t if the States do not perfcic^tt' 

gjJrtiSir i*> ^^^ United Stateia inay ? atid thereby assume tif> 

^•*^* the United Sttftes Senate the poVer to fill vafeaftflSw 

which may occm* in that body ? Yet this is the doo^ 

trihe^ of the Supreme Court of the United States iii- 

the ceise of Fri^g vs. Pe7ineyh)ania. 

The court say, in continuation of the paragraph 
just quoted, in illustration and enforeement of their 
doctrine: ** The fundamental principle, applicaMfe't6 
all cases of this sort, Would seem to be, that wherer 
the end is required, the means are given ; iarid when 
the duty is enjoined, the ability to' perform it is con- 
templated to exist on the part of the functionari^ t6 
whom it is entrusted. The clatise is found in th^ na- 
tional Constitution, and not in that of any State.'' Mr.' 
Justice MeLean^ who concurred in the main opiidiioQ 
of the com*t, that the power of legislation was vested' 
exclusively in Congress, and wrote a separate opiraoin: 
to strengthen it, skys that a positive duty is fenjoined 
upon the States to deliver up the fugitive, aiid the 
court say that because the clause is found in the nar 
tionalConstitution and not in that of the States, the 
federal ftmctionaiies must perform it, and the State 
ftmctionaries cannot ; still the duty id enjoined xxp6n 
the States, imd when the duty is enjoined, the ability 
is contemplated to exist on the part of the function- 
aries to whom it is entrasted ; nevertheless, though' 
entrusted to the State functionaries, and the ability to 
perform it contemplated to exist on their pai't, it doe» 
not exist at all, and the StAtes aiid their functionMieBf 
have no autiiority in the premises. Such viPiHgg M» 
Pem.y decided ^ro forma in a State court, and jurifr^ 
dictfon assumed in the Slipreme Court of the United 
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States, " to put these agitating questions forever to "^^^^"^ 
rest." .^^.v-p^' ■ 

" The clause is found in the national Constitution, sho^SiHii 
and not in that of any State. It does not point out ^^^^' 
any State functionaries, or any State action to carry 
its provisions into effect. The States cannot, therefore, 
be compelled to enforce them, and it might well be 
deemed an unconstitutional exercise of the power of 
interpretation to insist that the States are bound to 
provide means to carry into effect the duties of the 
national government, no where delegated or entrusted 
to them by the Constitution." 

What inference can be legitimately drawn from 
the fact that the clause is found in the national Con- 
stitution, in favor of a grant of power to the federal , 
government, it is difficult to perceive. Many, very 
many clauses are found there which confer no power, 
some which do, some which restrict, and some which 
inhibit its exercise. Because it is found there, and 
nowhere else, it does not follow that the national 
government shall enforce it. On the contrary, the 
acknowledged rule of interpretation is, that it cannot 
exercise any power but such as is expressly or impli- 
edly delegated, and that where this is not the case, 
the power of execution is reserved to the States or to 
the people. If the clause does not point out any 
State functionaries, or any State action to carry its 
provisions into effect, neither does it point out any 
national functionaries, or any federal action for the 
same purpose ; hence, according to the rule of inter, 
pretation, before stated, if it did not point out na- 
tional functionaries, or federal action, the same were 
reserved to the States and the people thereof. There 
would have been a manifest impropriety in attempting ' 
10 
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JijmcTEBM to prescribe the mode and State fanctionaries by which 
^.^.A^ this dnty that the States voluntarily bound them- 
SheraanM ^^^^^^ *^ observc, should be executed. It would have 
^'^^^'^'^ been as gross an impeachment of their integrity and 
honor, as is the decision of the court in this case. It 
would have been treated as the unworthiness of the 
suggestion had merited. But if the clause had con- 
templated federal action, what would have been more 
appropriate, than to point out the mode by which it 
was to be exercised, or to designate the federal func- 
tionaries who were to execute it. Indeed, it is incon- 
ceivable, that the convention should have contempla- 
ted the execution of this clause by the federal govern- 
ment, and should have prescribed no mode of execu- 
tion, nor even grant any power to prescribe one ; espe- 
cially, when just before they had perceived the neces- 
sity of such grant in regard to the faith and credit to 
be given to public records of the States, and made the 
grant accordingly. 

The vice of this sort of reasoning on the part of 
the court, is, that it begs the very question which it 
assumes to prove. It is assumed, that upon the na- 
tional government is imposed the duty of delivering 
up the fugitive; then, because the duty is imposed,, 
the means of performing it necessarily exist. But 
the duty is not imposed upon that government ; and 
the members of the court who concurred in the opin- 
ion were obliged to abandon this fundamental posi- 
tion, and admit that the duty is enjoined upon the 
States. Then, according to the majority opinion, 
" when a duty is enjoined, the ability to perform it 
is contemplated to exist," a majority of the judges 
will be found, upon analysis, holding that the duty and 
the power, both rest with the States. These are in- 
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consistencies which it is difficult to follow and obey, J^nbTebk 

1854.^ 

even " to preserve the rule of judicial order stare de- ^^^^j^^^^^- 
cisiey^ or "to maintain a dignified judicial subordina-gi^era^M. 
tion." Bootii. 

The very fact, therefore, that the clause does not 
point out any federal functionaries, or any federal ac- 
tion to carry its provisions into effect, is a conclusive, 
argument, that State functionaries, and State action, 
are the only constitutional means of its execution ; 
because all agencies, powers and processes not granted 
to the federal government or some department there- 
of, are reserved to the States and to the people. And 
for the court to assume, that federal authority is to 
be presumed in all cases when State functionaries are 
not pointed out, is a gross usurpation, and a flagrant 
violation of all settled rules of construction, and a 
palpable violation of the express provisions of the 
tenth amendment of the Constitution itself. 

One more assumption on the part of the court in • 

favor of the exclusive pow^r of legislation by Con- 
gress, and I will dismiss this branch of the subject. 
The question which seems to have agitated the minds 
of the court was, not what is the fair construction of 
the clause, and the obvious mode of deriving its bene 
fits, but in what manner may it be possibly stretched 
and distorted to serve the present ends, and to suit 
the convenience of the slaveholding States. The rights, 
interests, feelings, dignity, sovereignty, of the free 
States are as nothing, while the mere pecuniaiy in- 
terests of the slaveholder are everything. This is as 
absolute an impeachment of the patriotism of the 
South, as it is of the integrity and honor of the North. 
It assumes that the former value the Union at the 
price of an occasional runaway negro, and that the * 
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ju'iBTwM latter are recreant to their own solemn engagements. 
.-^^l^,^,.^-^ That tke one is demanding vastly more than she bai*^ 
Bh^MtfiM gained for; that the other is withholding that which 
®^^^- she stipulated to yield. 

The court say (page 633), "In the next place, the 
nature of the provision and the objects to be attained 
by it, require that it should be controlled by one and 
the same will, and act uniformly by the same system of 
regulations throughout the Union." Strange, indeed ! 
What is the^'e in the case of a runaway slave so very 
peculiai', as to require him to be caught by one and 
the same system? What so peculiai- in the master's 
claim as to require it to be tried by one and the same 
rule in every State ? Is there anything so sacred in 
the relation of the master to his fuintive slave as to 
require the " policy, local convenience and local feel- 
ings" of every State to be subjected absolutely to its 
demands? The slave States did not ask this at the time 
% of the framing and adoption of the Constitution. All 
they asked of the free States, was expressed by Messrs. 
Pinkney and Butler in the clause which they pre- 
sented in the national convention. All they dreamed 
of asking was, that their fugitive slaves should not be 
discharged by operation of the emancipation laws of 
the free States, or those which were becoming, or 
about to become free ; that instead of discharging and 
protecting them, they would deliver them up on claim 
of the rightful owner. They were perfectly willing that 
each State should do this in its own way. 'I'he right 
of the State to emancipate its slaves was acknowl- 
edged, and it was asked that this sovereign right 
should be restricted so fai*, and so far only, that its 
laws should not affect slaves escaping from other 
States, so as to discharge them fi'om the service due 
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ty the laws of the slave State, provided they were ^^^'^ ^^^^ 
claimed by their ownei^s, and that if claimed, and the •^^^^i^.^a-^ 
claim established, the State should deliver them np«g^emSiM 
This^ls^as acceded to. It was never asked that there ■^*^*^* 
should be provided a uniform system of recapturing 
fugitives ; that all of the States should submit to the 
same regul^-tions, and be subjected to the same modus 
(yperandi. It was never asked that the fugitive should 
be returned to the master in the State from which he 
fled, but only that he should be delivered up. Is it 
any greater hardship for the slave owner to re-possess 
himself of his slave, in conformity with the laws of 
the State in which he may be found, than it is for the 
owner of any other species of property, who puraues 
it into another State ? If ray horse strays, or is sto- 
len, and taken to another State, I must resort to the 
laws of the State in which he is found, to try my title 
to him. This is no hardship. Each State provides 
me a remedy, though all do not provide the same 
remedy. And if I am so unfortunate aa to meet con- 
flicting claims in a State through which I may pass, 
they must be determined according to the laws of 
the place where they are tried. The State is bound 
by the clause in question to provide an adequate 
remedy to deliver up the fugitive, according to its 
true intent and meaning. If it do this, it is all that 
can rightfully be demanded. 

It is a poor, gi'umbling argument to say, that be- 
cause I must submit to the regulai* forms of law to 
establish my rights when contested, that to do so, 
would cost more than my claim is worth. This is the 
common complaint in all conflicting claims, to settle 
which requires the intervention of judicial forms. 
** The law's delay" is an ancient subject of grumbling ; 
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jwBTwtM but it still remains, notwithstanding the remedial 
<^^ma-^ agencies proposed by Jack Cade at an early period, 
f'. aJ^wM/and by judicial argument in modern times. 

^*^^^' But it is said, that a trial of the claim of the mas- 
ter, and an adjudication in his favor, would be no pro- 
tection in another State through which he might 
have to pass on his way to his own domicil. W^U, 
what of it ? The clause does not require of the State 
deliviering up, any such guaranty. Nor does it fiir- 
nish any such guaranty fi'om any source. If more 
had been deemed requisite, more should have been 
inserted in the clause. But it is submitted, that am- 
ple protection is afforded by another clause of the 
Constitution, and power is given by express grant to 
Congress, 1;o make it eftectual. It is found in the first 
section of the same article four. "Full faith and 
ci'edit shall be given in each State to the public actst 
tecoi^dfi, and JUDICIAL PROCEEDINGS of every 
other State. And the Congress may by general laws 
prescribe the manner in which such acts, records and 
' jvdimal proceedvngs shall be proved, AND THIS EF- 
FECT THEREOF." Here is full protection in every 
State. Give to your mode of re-possessing yourself 
of your fugitive, and establishing your clainl to his 
service, the dignity of a judicial proceeding, and you 
aj'e protected in every State of the Union through 
which you may pass. 

Here, then, vanishes one of the most frightful of 
the arguments of inconvenience raised by the court 
on which to found an implied power. AH the others 
of the kind vanish likewise upon slight inspection. 
With these vanish all, for there ai'e none other. 

And' hei'ein have the slaveholding States gained 
vaatly by the federal compact. Before the adoption 
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of the Colistitution, their fdgitite slaves vreve feubject «^^^ 
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to the emancipation laws of other States, and wete . 
only delivei-ed up, or suflfered to be captured byshemJ^M 
comity. By this clause the fi'ee and emancipating ^^^^ 
States imposed an inhibition upon their isovereign 
power, which Would preclude the discharge of a fogi- 
tive, by the operation of their laws, from the service 
which he owed by the law of another State frotn 
which he had fled, and a covenant on their pait to 
deliver him up to his owner. This was a vast acqui- 
sition on the part of the slave States, and they might 
well be content therewith. Had the confedei*ation 
continued they would have had no such compact in 
their fitvor. Had the confedei'ation dissolved, and no 
Union been formed, the flying fugitive would have 
been beyond the reach of the master the moment 'he 
entered a fi*ee State. Had the Union been formed 
without this clause, they were ds well off as before. 
It is therefore all gain on the side of the slave States 
It was conceded by the fi-ee States without an equiva- 
lent. It was not the result of compromise. It is an 
abuse of terms, and a pervemon of the truth of histo- 
ry to call it so. There is not a scintilla of historic 
evidence that thi clause or its subject matter, was a 
considemtion in settling what were called the com- 
pix)mi8es between the North and South. On the 
contraiy it was deemed by the South as so much 
clear gain ; as a covenant, a constitutional compact by 
which the free and emancipating states had bound 
themselves to deliver up ftigitives from service, on 
claim of the owner, upon the establishment of his 
claim, and had tfotever iriWbited themselves from 
passing any laws by which such fugitives should be- 
come free. In that light it was view'ed by the m'efm- 
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jwaTmiM i)ei»8 of the conventions of the Southern States called 
/:"«^.A-^> to pass upon the Constitution. So was it viewed and 
4gii^^ M explained by Mr. Madison and Mr. Randolph in the 
^^^^' convention of Virginia, by Mr. Iredell, of North Caro- 
lina ; so in South Carolina^ and, in every instance in 
which it was notentiohed, either the language used, or 
the context, plainly shows, that the point gained was, 
that theii* fugitive slaves were excluded from the op- 
eration of the emancipation laws of the Northern 
Sta]teSy and that this was so much clear gain. 
, This is the fair scope of words of the clause. With 
it the South were satisfied. They demanded no uniform- 
ity of remedy. They were willing to leave the 
mode of execution to the good faith of the States. 
Why then seek to enlarge the scope of the words? 
Why make a new bargain, because the old one may 
operate inconveniently ? And well might the South, 
in view of the tendency of the local policy of the 
Northern States, be content to rest upon such a com- 
pact, without demanding a uniform remedy in every 
. Stata They might well leave to the Northei-n States 
the poor privilege of consulting their own local wel- 
fare, peace, feelings, aye, prejudices, if you will, as to 
the mode of delivering up the fugitive. Their own 
domestic peace might require a different process from 
what might be required elsewhere. The tone of pub- 
lic sentiment, the temper of the times, their contiguity 
or remoteness from slave territory, might render mod- 
ifiications, as to the remedy, essential to its due and 
peaceful execution in different States ; and it mat- 
tered little what was the mode of execution, so that 
the remedy was adeqi^A^e. ^p It might well have been 
apprehended, that the States would never consent to 
have one or another lupde forced upon them, however 
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i-epugnant to the feelings of their people, or however ^^^^^^ 
dangerous to the peace of the States, merely for the >-%->s-^ 
sake of uniformity ! The Southern States asked no sheimwi m 
such thing. The Northern States conceded no Buch 
thing. As sovereigns they entered into the compact 
with sovereigns ; as sovereigns will they execute.it. 
Not a vestige, not an implication of power to execute 
it is conferred upon another. An intimation of the 
expediency of such a grant would have been deemed 
not only an insult to the States, but a deadly encroach- 
ment upon their sovereignty, and a complete usurpa- 
tion of their powei's of . internal police. Had the 
Northern States imagined, that by assenting to this 
clause of the Constitution, they were thereby confer- 
ring upon the federal government the power to enter 
their territory in pursuit of a runaway negro, and to 
employ the whole military and naval force of the 
Union for that purpos0, to subject their houses to 
search, and to override their own laws and municipal 
regulations, and that they were parting with all power 
to regulate the mode of procedure by which that 
clause was to be carried into effect ; does any sane 
man believe that they would ever have assented to 
it? — or, if the Southera States had imagined such a 
construction wx>uld be put upon it, that they would 
ever have proposed it ? 

I had intended to compare the several opinions \ 
delivered in this case, and to shoAjv- (which it would 
be easy to do) that there is scarcely a point attempt- 
ed to be settled by the majority opinion, which 
is not left unsustained by a majority of the judges, 
in their separate opinions. Indeed, it is haidly pos- 
sible to discover a single point on which a majority 
agree when they speak separately, except, perhaps, 
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JpnbTbbm the power of Congress to legislate, and even thlrt is 

-^^i.x-1^ left doubtful. But these remarks have been ali'eady 

. Sherman M extended so far, that I am precluded fiKwn discussing 

Booth. ^Yie subject of that decision much farther. It seems 

to me that it cannot deserve the claim to authority 

set up for it. 

If this case is authority at all, binding upon any 
eourt, it is only authority upon the point in judgment, 
and that point was, whether the act of Pennsylvania^ 
under which the plaintiff in error, Pngg, was indicted 
and convicted, was unconstitutional. The court deci- 
ded that il was repugnant to the clause which has 
been mentioned, inasmuch as by that clause, the mas- 
ter may seize his fugitive in any State, and remove 
him, by his own a<:5t, and without process, and eonvey 
him out of the State ; and as the statute of Pennsyl- 
vania made such an act punishable as for kidnapping, 
it was repugnant to the clause in question, and there- 
foi*e void. It is cheerfully admitted, that all laws 
enacted by a State, or by Congress, which contravene 
the provisions of that clause, are unconstitutional and 
void ; and it is as much the duty of the State coui^ts 
so to declare them, whether passed by the State or 
National legislature, as it is tlie duty of the United 
States courts ; no more, no less ; and the determina- 
tion of the one according to its grade, is as much au- 
thority as the other. 

This case ought not to be passed over without no- 
ticing one important fact established by the special 
verdict, and which seems to have been entirely over- 
looked in the opinibn of the court. The negro woman, 
Margaret Morgan, escaped from the State of Mary, 
land (whei*e by the laws th^rebf she owed service, or, 
in other words, wa^ a slave for life to one Margaret 
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Ashmun) in 1S3^. This Prigg was appointed agent J^J^*** 
by the said Mai'garet Ashmun to " seize and arrest^ ^^^jCi^n 
the said Mai'gapet Morgan as a fugitive from labor, shemiSiM 
and to remove, take and caiTy her from -this State ^^^' 
(Peamsylvania) into the State of Maiyland, and there 
to deliver her to the said Margaret Ashmun" ; that 
the said Prigg, instead of confining himself to the 
terms of his power as agent or attorney, " did take? 
remove and cany away the said negro woman Mar- 
garet Morgan, and heb chiij^ken, out of this State 
(Penn.) into the State of Maryland, and did there de- 
liver the said woman and her children into the custody 
of the said Mai'garet Ashmun." And ^that one of 
the said children so taken and removed a/nd carried 
away^ was horn in this State {Penn.) more than one 
YEAB AFTER the Said negro woman Mdrgwret Mbrgani 
hadjied ami escaped from the State of Maryland^ 

It is a little singular, that though Prigg had taken 
and carried away this child, born in Pennsylvaiiia 
more than one year after the escape of the mother, 
yet no mention whatever is* made of the fate of that 
child, except that -it was delivered to Margai'et Ash- 
mun. But there is no concern for this child expressed 
in the opinions of the court and judges. A child 
born in a free State nm'e than one year cftertlie 
mother had fled thither, could hardly have been re- 
garded aB '^ a^ incident^^ to the right of the owner 
"m" the slave mother. Perhaps it was supposed 
that " the full recognition of the rights of the owner 
in the slave, as property, to the same extent, and with 
all its incidents, as the same is recognized in the State 
from which she fled," Would embrace this child !of 
Pennsylvania within the comprehensive scope of -the 
principle soiight to be establiehed. It may be, and 
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•^^*^™' indeed such is the force of the language of the coai*t 



hei'etofore quoted from page 613, that the court held 
8heraiMiM(if the fate of the child entei*ed into its consideration 
■^^*^* at all) that, as by the law of Maryland the conditbn 
of the child follows that of the mother, so should 
that law pui*siie the escaping female, and attach to 
her oflfepring in any State in which they might be 
bom, however remote fix>m the period of escape. 
Such is the necessary result of the positions and ar- 
guments adopted in the case of Prigg vs. Perm. If 
the opinion decides anything, it decides this. The 
more charitable conclusion, however, is, that this Uttle 
humanity perceptible in the record, was lost sight of 
in the endeavor, so happily achieved, "to put these 
agitating questions forever to rest.*' 

The entire argument of the majority opinion in 
this case is based upon the assumption that a duty is 
imposed upon the federal government to delivei* up 
the fugitive, and therefore Congress must have the 
sole power to legislate the mode of its i^erformance. 
Other judges, who dissented from tho doctrines of 
the opinion, and Mr. Justice McLean, who concmTcd 
in the main principle just mentioped, but who dis- 
sented upon other grounds, abundantly refute and 
subvei't the assumption, and show, what indeed is pal- 
pable, that the duty is enjoined, not upon the federal, 
but upon the State governments ; thus completely 
overthrowing the whole fabric of 4;he decision, by 
subverting its foundation. 

No duty is enjoined upon the federal government. 
The clause addresses itself to the States and contem- 
plates State action. It imposes a restriction upon 
State legislation, inhibiting any law or regulation by 
which the fugitive shall be discharged; thus recogni- 
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zing the power of State legislation and its validity to •^^^^* 
any extent, not within the expi'ess inhibition. ^-wa-^i-v 

Much stress is laid npon the fact that at an eaily sher^wiic 
day Congi'ess assumed the power of legislation, in the ^^*^" 
passage of the act of 1798, thus affording conteinpo. ' 
I'aneous interpretation as an argument in favor of the 
power of Congress to legislate upon the subject. But 
the Supreme Court of the United ^.tates in this very 
case, determine that act to be unconstitutional, inas- 
much as it requii-es the action of State functionaries ' 
to execute it. If unconstitutional in the mode of leg. 
islation, it may be equally so in regard to the rightful 
power of legislation. Indeed the very fact of the ap- 
parent impossibility of the national legislature, to 
provide for the execution of this clause of the Consti- 
tution, without violating its other provisions, ought 
to be sufficient to satisfy all, that the power rests with 
the State and not with the national functionaries, and 
that as the duty is enjoined upon the States, they 
must necessarily have the power, and the exclusive 
power to perform it. (See extract from the opinion 
of Justice McLean before quoted.) 

There are many other positions assumed, or re- 
marks made in the vavimts opinions in this case which 
I would lik« to comment upon, but it is impossible 
at this time. Enough has been said it is believed, to 
I'ender it apparent, that it is not, that it cannot be 
authonty for any court. Even did we admit that 
the Supreme Court of the United States is an appel- 
late tribunal to this court, we could not hold th« doc. 
trines and opinions of this case as binding upon our 
consciences, or as controlling our action. 

The decisions previous to the case of Prigg vs. 
Pennsylvania^ are admitted in almost all discussions 
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J^g^ to be of little weight, eithey on account of the discrep- 

/-w>s-*p-> ancy of opinion among the membei'S of the respective 

sheJi^k^^^'t® which have chanced to, touch upon the quoB- 
Bootiu ^j^jj^ ^^, £^^j^ ^jj^ £^^^ j.jjg^^ ^j^g question has not been 

raised in the cases adjudicated. I do not refer, to 
them specifically, deeming it of little impoiiianoe to 
do so. Those who ai*e curious upon the subject will 
be able to satisfy themselves of the correctness of this 
remai'k by referring to the several cases which have 
b^en cited in other pails of the record of this case. 
None of them seem to be relied upon, noi* ai'e indeed 
worthy to be considered as authority, inasmuch as the 
main questions involved are scaixely raised, much less, 
carefully considered. 

The cases in which the questions here raised have 
been brought before the courts, since the decision of 
the case of Prigg vs. Pennsylvania^ have been deter- 
mined in accordance with the doctrines of the latter, 
in the main, without examination or discussion. There 
seems to have been a great reluctance on the .part of 
the State courts to enter upon the discussion of the 
subject, and a willingness to forego investigation of 
the principles involved, and to rest quiescently upon 
such authority as that case furnished. The United 
States courts have seemed to be content with the ef- 
fort then made, and I am not aware that that case has 
ever been seriously reviewed. However, in the case 
of Moore, vs. Illinois^ 5 Howard^ 13, the doctrines of 
Prigg vs, Pennsylvania seemed to press too hard upon 
the court, and without formally overruling the main 
question, viz : that the States had no power to legis- 
late upon the subject of fugitive slaves, the court vir- 
tually overthrow the fundamental principle there ^s^ 
tablished; admit iu)^ decide that the States may 
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legislate a remedy in the very oase contemplated by Junb tebm 
the second section of the fourth article of the Con- /-^a^i^ 
stitution, but I'efer it to their powerjof internal police. ghemwiM 
No pei-son who will carefully examine the doctrines ^^°*^* 
and argument in the case of Prigg w. Pennsylvaniay 
and compare them with the facts and opinion in the 
case of Moore vs. Illinois^ can fail to observe that the 
latter is utterly irreconcilable with the former, and 
does virtually overrule it. 

I am now done with my remarks upon this case, so 
often quoted, and in the argument at the bar so stren- 
uously insisted upon as establishing a rule of judicial 
order and conduct — a rule which no lawyer or judge 
will ever esteem lightly — the rule " stare deci&isy It 
seemed to be due to this court and to myself that 
this case should be examined. I have tried to do so 
fairly and respectfully. Sometimes it has been diflS- 
cult, on account of. the peculiar mode of reasoning 
adopted, and the freedom of language, terms, and 
rules of construction indulged in, to maintain the sol- 
emn dignity which should be observed on approach- 
ing matters so grave, and opinions sanctioned by such 
eminent names. But these names are not to me the 
highest objects of reverence ; the sovereignty of my 
State is higher than either or all ; there is an author- 
ity above them all, that of the Constitution of the 
United States. 

In an opinion like this, it would be out of place to 
attempt to show the baneful effects of that decision. 
But it would be easy to adduce facts without number, 
and dates unerring, indicating most unequivocally,., 
that, if the annunciation of that decision was not the 
beginning of our troubles, it tended, and still does 
tend, greatly ta enhance them. I speak not of its de^ 
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^^sbl^ sign. Doubtless it was patriotic and cdnscientiotts, 
^-'^^^v-^ viz : to declare the law as it was believed to be. 
ShemSiM But eveiy day's experience ought to satisfy all, that 
Booth ^^^ States never will quietly submit to be disrobed of 
their sovereignty ; submit to the humiliation of hav- 
ing the execution of this compact forced upon them, 
or rather taken out of their hands, by national func- 
tionaries ; and that, too, on the avowed gi-ound that 
they are so utterly wanting in integrity and good 
faith that it can be executed in no other way. On 
the contrary, if the federal government would abstain 
from interference, the States would adequately fulfill 
all their duties in the premises, and peace and order 
would be restored. 

But they will never consent that a slave owner, his 
agent, or an officer of the United States, armed with 
process to arrest a fugitive from service, is clothed 
with entire immunity from State authority ; to commit 
whatever crime or outrage against the laws of the 
State, that their own higli prerogative writ of Habeas 
Corpus shall be annulled, their authoiity defied, their 
officei*s resisted, the process of their own courts con- 
temned, their territory invaded by fedei'al force, the 
houses of their citizens searched, the sanctuary of their 
homes invaded, their streets and public places "made 
the scene of tumultuous and armed violence, and State 
sovereignty succumb, paralyzed and aghast, before the 
process of an officer unknown to the Constitution, and 
irresponsible to its sanctions. At least, such shall not 
become the degradation of Wisconsin, without meet- 
ing as stem remonstrance and resistance as I may be 
able to interpose, so long as her people impose upon me 
the duty of guarding their rights and liberties, and 
of maintaining the dignity and sovereignty of their 
State. 



wisooi^risr R^t»6iiis, M5 



MfarU SHERMAN M. BOOTH. .Petitianfor a wriiof 
Habeas Corpus^ and to he discharged from .. imprisofv- 
ment. < 

When one court hari> obtained jurisdictionj^of a case, tfo other coiirt of contnr- 
rent jiu^(Uction will interfere therewith ; and when the jurisdiction of a court 
is exclusive, no other court will 4ake jurisdiction at all, to interfere with, or in- 
terrupt its proceedings preliminarily. 

The discharge of the prisoner brought ud on Habeas Corpus, for arrest and de- 
tention, by virtue of a warrant charging him with a crime or otTence, is no 
bar to an indictment subsequently found against him for the same crime or 
offence. 

One court is not authorized to inquire preliminarily into the jurisdiction of an-r 
other, so as to wrest the party or subject matter of a cause from its co^izance, 
but will leave such court to determine in the first instance the various ques- 
tions which may arise in the course of the proceedings, that of its own juri&» 
diction among the number. 

Courts of the United States are presumed to be competent to hear and deter- 
mine upon the matter of their own jurisdiction, and although otheu courts are 
not in all cases bound by such decision, yet no court is authorized to take tlie 
matter out of another whose process has first attached, and assume the right 
of adjudicfAion before the former has had an opportunity to determine the 
matter for itself. 

This was an application made on the 21st day of 
July, 1854, to*the Supreme Court in term time for a 
writ of Habeas Corpus. The petitioner sets forth that 
he is restrained of his liberty, and imprisoned in the 
county jail of Milwaukee county by S. V. E. Ableman, 
United States marshal ; and that he is not committed 
or detained by virtue of any process, judgment or 
decree specified in the second section of chapter 124 
of the jRev. Stat of this State. But the cause or pi-e- 
tence of such imprisonment, to the best of his know- 
ledge and belief, is a warrant from Andrew G. Miller^ 
judge of the District Court of the United States, a 
copy of which warrant is annexed. And further, that 
11 
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jTOBTEBMthe said indictment mentioned in said warrant is 

1S54. 



grounded upon a pretended violation of the fugitive 

g^^aJ^M slave act of 1850, which act he represents is uncon- 

^'^''^^' stitutional and void, and therefore his imprisonment 

is illegal and unconstitutional. Wherefore he prays 

that a writ of Habeas Corpus may be issued by this 

court, directed to the said marehal and the shei*iff of 

the county of Milwaukee, in whose custody the said 

S. M. Booth is now in confinement ; and that they 

may be required, one or both, to have the said Booth 

before the Supreme Couft, to abide such order, &e, 

(Copy of warrant refeiTed to in petition above :) 

The United States of America, ) 
District of Wisconsin. ) 

Tlie President of the United States of America to 
• ihe Marshal of the IHePrict of WiecoTmriy Greeting : 

You ai'e hereby commanded to take Shennan M. 
Booth, if to be found in your District, and him safely 
keep so that you have his body before the District 
Court of the United States of America for the Dis- 
trict of Wisconsin aforesaid forthwith, then and there 
to answer unto an indictment pending in said Court 
against him for aiding and abetting smd assisting the 
escape of Joshua Glover from the custody of Charles 
C. Cotton, a deputy Marshal, which shall then and 
there be made to appear; and of this writ make due 
return. 

Witness the Hon. Andrew G, Miller, Judge of the 
said District Court of the United States at Madison, 
in the said District ot Wisconsin, this elev(mth day of 
July, 1854. B. K. Miller, Clerk. 

J. R. Sharpstein, U. 6\ Atty. 

James H. Pa/me^ for the petitioner. 



; By Hie Cmrt, Whiton, C, J.. We i]xwk that this '^y^f^f*^ 
application must be denied. The petitioner states in '^'^vy^ 
his petition for the writ, that he is imprisoned in thes^^^S^c 
common jail of the county of Milwaukee; and that ^^^^' 
the cause or pretence of his commitment to the said 
jail, according to the best of his knowledge, and be- 
lief, is a warrant from Andrew G. Miller, judge of 
the District Court of the United Stat^, for the dis- 
trict of Wisconsin; a copy of which warj'antjis annex- 
ed to the petition. ,The petitioner states further, that 
the indictment mentioned in the said warraj^t^.is 
founded upon a. pretended violation of the Fugitive 
Slave Act of 1850, which he repi^esents as unconstitu- 
tional and void. The warrant annexed to the peti- 
tion commands the marshal of the district to take the 
petitioner and him safely keep so that he should have 
his body before the District Court of the United States 
for the district of Wisconsin, foi*thwith to answer 
to an indictment pending in said jcourt against him, 
for aiding and abetting and assisting the escjape of 
Joshua Glover from the custody of Charles C. Cotton, 
a deputy marshal. The warrant is tested in the 
name of the judge of the District Court of the United 
States, for the district of Wisconsin; is sealed with 
the seal of that court, and signed by its clerk. In 
the case of Ahleman vs. the State of Wisconsin^ ex rd 
Booths decided at the present term of the Court, we 
held that the issuing of a writ of Habeas Corpus by 
a State magistrate authorized to issue the writ, to 
bring before him a person who had been committed 
by a commissioner of the United States, for refusing 
to enter into a recognizance with sureties for his ap- 
pearance before the District Coui't of the United States 
to answer for an alleged offence, and the disqhai'ge 
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^wfJI^^* of the prisbner so committed, did not. interfere with 

>w>yi^ thejuiisdiction of that court. But we said distinctly, 

gJS^^ that when a court had obtained jurisdiction of a case, 

Booth. .^^ otjher court of concuri-ent jurisdiction would intei'- 

fere, and that when the jurisdiction of a court was ex- 

dlusive, no other court could take jurisdiction at all. 

We supposed this to be a familiar principle, which 

would be deiiied by no one. 

We are still of this opinion, arid if the present ap- 
plication for the writ showed that the petitioner was 
' in confinement for refusing to recognize with sureties 
for his appearance before the District Court of the 
United States for this district, in obedience to the or« 
der of a commissioner, or other inferior magistrate, we 
should not hesitate to issue the writ. But the ]B%cts 
sfet forth in the petition for the writ, show that the pe- 
titioner is in confinement by force of a warrant issued 
by the court, and that the object of the imprisonment 
is, to compel him to answer an indictment now pend- 
ing iagainst him therein. These facts show that the 
District Court of the United States has obtained ju- 
risdiction of the case, and it is apparent that the in- 
dictment pending against the petitioner is for an of- 
fence of which the courts of the United States have 
exclusive jurisdiction. We do not see therefore how 
we can, consistently with the principles of our former 
decision, interfere. It is true, that we are not asked 
to take the case from the District Court of the United 
States, and try the petitioner for the offence with 
which he is charged, but we are asked to remove him 
from the custody of that court and to discharge hf m, 
if, in otir opinion, his imprisonment is illegal. In oth- 
er words, we are called upon to do an act which would 
prfeveht the court of the United States from proceed- 
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ing to tiy and deteiinine a case now pendipg before *^^3?*" 
it, and of which it has exclusive jurisdiction ; fof, /-^^^a.*^ 
without the custody of its prisoner, that court can not sS^Sm 
proceed to a trial of him for the alleged offence. But ^^^ 
it is said by the petitioner, that the act of Congress, 
for violating which he is indicted, is void, for the 
reason, that it is repugnant to the Constitution of the ^ 
United States, and that consequently the petition 
shows that no offence has been committed by the pe- 
titioner. And it is farther claimed by him, that the 
[District Court of the United States can not obtain 
jurisdiction of a criminal proceeding when the facts 
show that no offence has been committed. In other 
words, that no court can have jurisdiction to try a 
pei'son for an alleged violation of a void statute 
Hence the petitioner concludes, that by issuing a writ 
of Habeas Corpus and dischai-ging him from custody, 
we should not disturb the jurisdiction of tlie District 
Court, for the very obvious reason that it never ac- 
quired jurisdiction. But it is to be remembered that 
that court, having the case pending before it, is of ne 
cessity compelled to decide every question which the 
case involves — thatofi^s own jurisdiction included. 
It must therefore retain the case in order to decide 
that, as well as every other question that may arise 
No State court can therefore interfere. 
The application must be denied. 

Smith, jmtice. Concurring, as I do, with my breth^ 
r^n in the denial of the prayer of the petitioner for 
a writ of Habeas Corpus, upon the application 7iow 
presented, it may not be improper for me to place on 
file my reasons foi; suph concuxTence, Although dif- 
ferent ^;idp, m^^;*^^'i^ at thp^ j»w^.<?(H^clu4oa fi-Qpa 
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JwiiTiBH given premiseSj yet as their several stejps pf progress 
^-^^j^ to;war(is such result may not be precisely similar, I 
siS^JwrnM desii;e to state the principles on which I base my 

Booth jujgjjjgnl; \j^ thig QQQQ 

In my opinion upon the firat application to me for 
a writ of Habeas Corpus, in reference to the award of 
such writ, I said : 

" There was no question pertaining to the subject 
matter of the application, nor connected with the par- 
ties, which approached in the slightest degree to a 
conflictof jurisdiction between the State and federal 
couits, or the judges thereof. The warrant, by vir- 
tue of which the petitibner was held, was not issued 
by a federal judge, or court, but by a comnaissioner of 
of the United States. Ifo exclusive or ultimate 
jurisdiction can be claimed for an officer of this 
kind. As one of the justices of the highest judicial 
tribunal of this State, which tribunal* represents in 
that behalf the sovereignty of the State, I could 
not deny to any citizen or person entitled to the 
prqtection of the State, the proper process by which 
the validity of a warrant issued by such authority, 
jould be examined. ISTor could I admit, that a com- 
missioner of the United States, holding his appoint* 
ment at the will 6f the court, responsible only to 
such court, in fact irresponsible and unimpeachable 
has the right or the power, to issue any process 
by which a citizen of the State may be imprisoned, 
that may not be examined, and its validity tested by 
the proper judicial authority of the State.''" 

The dii^tinctibn was hel'e takfen, at the very outset, 
between a warrant or process, issued by a Commiss- 
ioner of tte United States, and ' process issued fi'om a 
court of the United "States."^ The'judlcial^ power "of 
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the former was denied altogether ; and hence the in- J^^b 



Tbsh 



18J54. 



ference of the State magistj'acy to protect the citizen 
could in no just manner involve or lead to a conflict sS*m^ 
between the State and federal courts. Should the ^^^^ ' 
State judiciary yield up such authority, the citizen 
might be left to the mere caprice, or mercy of an ir- 
responsible tribunal, unknown to, and unauthorized 
by the fundamental law which the people have adopt- 
ed as the charter of their rights and liberties. The 
commissioner had no power to examine or determine 
the validity of the law under which his warrant was 
issued, because he was not, nor could he be, endowed 
with any judicial functions. Whatever acts he could' 
perform, were at most, merely ministerial^ and how- 
ever repugnant to the Gone ti tut ion the law might be^ 
he had no authority but to yield implicitly to its re- 
quirements, if he attempted to act at all. Hence the 
necessity of holding liis acts subject to judicial cog- 
nizance and examination. 

W.hen the prisoner was fii*st brought uj), on the 
writ of Habeas Coi'pus issued by me, he was for the 
fii'st time brought within the cognizance of a judicial 
tribunal. Judgment was pronounced upon the heai*- 
ing, and doubtless that judgment would have been 
enforced, had further process been found necessary. 
But obedience was yielded to the order of discharge, 
and no attempt has been made to arrest the prisoner 
on the original wari*ant, or any one similar. We de- 
clared the act of Congress of September 18, 1850, 
unconstitutional, and our judgment upon that process, 
and the subject matter then before us, has been re- 
spected and obeyed. 

But the jtidgment of this court upon the writ of 
Habeas Coi'pus was no bar to ne^ and original pro- 



1§2 WISCONSIN REPORTS. 

^'^^"ceediiigs on the pai*t of thp United States Coui't. It 
r^^A^0^ could not be pleaded in bai', even in rimilar original 
p5Sn^KPi*occeding8 in our own State courts. If a person to- 
*^' rested for 'the violation of an act of the State legisla. 
turCy should be dischai'ged fi'om arrest upon Habeas 
Coipus, on the ground of the unconstitutionality of 
such enactment, such discharge could not be pleaded 
* in bar to an indictment subsequently found for the 
same offence. His discharge is by no means an ac- 
quittal He would still be liable to Arrest and trial 
upmi indictment, and, at the proper time or stage 
of the proceedings, the unconstitutionality of the act 
could be urged in his defence ; and the reasonable 
and legal presumption would be, that the court having 
the case under its cognizance would properly dedare 
the law. 

In this case whfen the prisoner was first brought up 
on the writ of Habeas Corpus, he was within the State 
jurisdiction exclusively. It then became our duty to 
decided upon the validity of the process and of the 
law, by virtue of which he was held. He was *dis- 
chai'ged. Thus ended our jurisdiction of the case. 
But our judgment in that case could not be pleaded 
in bar to a future indictment found against the piis- 
oner for the same offence. 

Subsequently, the petitioneris indicted in the Dis- 
trict Court of the United States for an alleged vi cita- 
tion of the fugitive act of 1850; but he presents no 
copy of the indictment. The proper process is isk 
sued to bring in the defendant to answer. His de* 
fence (among other things) is, that the law which he 
is alleged to have violated, is repugnant to the Consti- 
tution of the United States. In the foymer case he 
Twr.as held under the process of an officel* who hi^d no 
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power to hear and determine upon the validity of the/^^^^ 
law, or the allegations of the defendant against its '^.^s-^ 
validity. But now he is held under process of the s^mraM 
court, a judicial tribunal, having full power md au- ^^^^' 
thority to decide upon all the questions and allegations 
presented in his behalf. The legal and just presumjv 
tion is, that that court will declare the law as it is. If 
the act of Congress which he is charged with having 
violated, be repugnant to the Coustitution of the 
United States, we ai'e bound to presume that that 
court will so decide. And, certainly, it would indi- 
cate a very great want of judicial confidence and in- 
tegrity, if the State and federal coui-ts should attempt 
to wrest, the one from the other, the jurisdiction of 
causes, upon the mere suspicion, that the one or the 
other would not decide according to law. Here, no 
application to the court, by virtue of whose process 
the petitioner is held, has been made for his discharge ; 
no allegation that thq proper means of relief have 
been denied him ; no intimation that he has sought, 
relief from that source, and been refused it; but we 
are asked to interfere in this preliminary stage of th^. 
proceedings of that Qonrt, before the latter has had 
any opportunity of applying or construiqg the law, 
and to issue a writ, which would,, Jo(y that \/ery act^ 
indicate an unworthy ^i^trust of > judicial tribunAl^ 
instituted in <^onformity with, and bound by, the 
same Constitution, which is the paramount law of our 
own. The counsel for the petitioner could hardly 
have calculated the disastrous result of such prejiaa: 
ture proceedings. 

It may be said that the federal court can acquire 
no jurisdictiou under a,n unconstitutional law. ^or^ 
the sake of ai;guii^ent admi^ the fi^jt to be bo. It only 
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•^^■^iBM amounts to a quMion of jurisdiction after all ; and 
^-^i.>v--^ whenever such question arises in a proct^eding in 
s^^^iHi court, shall another court interfere to decide that 
^°^*^' question before the former has had an opportunity to 
decide upon its own process and to set itself right upon 
the matter of its own juiisdiction? Many questions 
of jurisdiction anse in our own court. Will* any one 
pretend that tlie parties in such case may go to an- 
othei' ti'ibunal and have that question determined for 
us ? In' no ca3e, perhaps, has the question of our 
jurisdiction been so Strenuously contested as in the 
matter of the former petition of this iapplicant. Is 
it supposed that this court would have perrnit,ted the 
petitioner and his cause to have been taken from us 
by the federal court while that matter was pending 
before us, and to allow that question to be decided 
for us ? and that, even before the subject had been 
preBented to, and passed upon by this court ? I men- 
tion these illustrations in ordei* to show what is due 
by one judicial triounal to another. 

The matter of jurisdiction is a legitimate question 
to be raised collaterally. But no principle of juris- 
prudence, no precedent can be found, by which one 
cdiiW is' authored tp Jnquiive prelimiriarily into the 
jtilisdiction of another^ or to wrest the party or sub- 
ject matter of a cfiuse from siich jurisdiction^ 

On the first' writ,th0' State judge had jurisdiction, 
as\he thought, iand i.e. icdiild nbt ^ permitted any 
pei^on'to 'refuse olb'^dience to. his pvocess,' on the 
ground^ ortis waiit o? jlirisitfction. "'No' such course 
wa? attempted. Th/' question o^ JiiiT'sdiptibti was 
ms(^^,1t iVti'ui?- if)y'th(5 attoViVeV t\»'th'etJni^ed States, 
oWtlie yetiiiiil'of thfeSVHtj'tipfo^ the '6fe6ei' '^6 issued 
ii?;'^"The Mei^ir fcoxfWy kbir iii^lifect tol'for^he pur^ 
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pose of arresting tlie proceedings before Mm, and of J^»»^^ 
deciding, beforehand, for him, the question of his ^-^^a--^' 
oWn jurisdiction. Had such procedure been attemp- g^^Slc 
ted, it would have aflR)rded a noveV jprecedent in ^°^*^* 
judicial proceedings, and, it is needless to say, would 
not have been submitted to, for a moment. Eveiy 
court (of the grade of which we are speaking,) i^ 
presumed to be competent to hear and determine up- 
on its own jurisdiction, and all other courts are bound 
to presume, that such determination will be according 
to law. And, although other coiirts "may not in all 
cases be bound by such decisiori, yet no court is au- 
thorized by law to take the matter out of the court 
whose process has first attached, and a-^siime the right 
of adjudication, before the former has had an oppor- 
tuhity to hear and determirfe the matter for itself. 
Yet this i^ precisely wha?(5 #e are asked to' do in this 

We have decided that the fugitive act ofSepterii- 
bei' 18th, 1860, is unconstitutional.' iSiit this decisidii 
is h'dt binding updn the courts of aiiother govel*eignty 
over which we have no control. 'Whene^^er that act 
is brought in question in a proceeding in this court, 
or in the judicial tribunals of this State, that judg- 
ment will be the rule of decision, until it is reversed. 
Believing such to be the law, it would be both illegal 
and unwise to entertain a suspicion that other courts 
independent of this, would be less mindful of the great 
Constitutional guaranties of personal liberty, than we 
oui'seives have been. 

For these reasons, as well as those urged by the 
Chief Justice, I concur in the judgment of the court 
denying this application. 

These are general principles applicable to all courts 
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jim»T»»M an4 binding upon them. But the statute of this 
/-%.M^-^ State interposes an eflfectual barrier to our action in 
s^anM this case. The 18th section of chapter 124 of the re- 
^^^* vi^ed statutes provides that it shall be the duty of 
the officer forthwith to remand the prisoner, if he is 
held "by virtue of process issued by any com't or 
judge of the United S^^ates, in a case where such court 
or judge has exclusive juiisdiction." It would be 
idle to gmnt the writ, when it is appai*ent upon the 
face of the petition, that pur own statute would com- 
pel an immediate remanding of the prisoflier. 

Perhaps it ought to be .mentioned here, that there 
is a very great distinction between commissioner^ of 
thie United States, and commissioners of our owa 
State. Our Constitution expressly provides for such 
officera, and authori^ea the conferring upon thism ju- 
dicial power, which the Constitution of the United 
States does not do. Whatever may be the ultimate 
rights of the citizen, it is appai*ent that this applica- 
tion is pi-emature, and that w^l established mles of 
law, as well as the positive provisions of our own sta- ' 
tute, preclude om Hiterfereace 
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In the mattsr of the petition of SHERMAN M. BOOTH 
for a writ of Habeas Vorpua^ and to he discharged from 
. imprisonment; 

And in the matter cf the petition o/ JOHN RYORATT. 

The Constitution of thue State of Wisconsin vests In the Supreme (jourt of the 
State the power to issue, hear and determine the writ of Habeas Corpus, and 
to decide all the questions which legitimately arise therefrom ; and to rele&e 
a citizen of the State, or one entitled to its protection, from illegal imprison- 
ment. Per Whiton, C. J. 

The power to protect the personal liberty of the citizen or subject is essential to 
the sovereignty which claims his allegiance. Whiton, C. J. 

The State Courts which have the right and power to issue writs of Habeas 
Corpus, and to hear and determine the same, have necessarily the power, to 
determine all the questions touching the legality of the alleged imprisoninent, 
which may be presented by the petition and return, including that of the legal 
and constitutional authority by which such imprisonment is attempted to be 
justified. WJiiim, C.J. 

The District Courts of the United States have no common law jurisdiction in crimi- 
nal cases, but such jurisdiction as they have, is conferred by act of Congress. 
WhUm, a J. 

The question of jurisdiction i» a proper subject of inquiry whenever effect is to be 
given to the judgment of aijother court. Whiton^ C. J. 

The District Coiut.of the U. S. for the District of Wisconsin is a court of special or 
limited jurisdiction. Per Crawford^ J. 

The District Courts of the U. S. are not inferior courtp, in the technical sense of 
those words. Crcabford^ J. 

But whether jurisdiction in regard to such courts sliould be prej^umed or nd^ if 
the record of their judgments or proceedings, coming collaterally under con- 
sideration, shows upon its fece that the court has no jurisdiction in the premi- 
ses, it should be disregarded. 

In a crimmal case in th^ District Court of the United States, where the indictment 
sets out no offence defined by act of Congress, such court obtains no jurisdic- 
tion, and a conviction -thereon is void. 

When in a case in such court there are several counts in an indictment, some of 
which charge an offence defined by act of Congress, and others do not, and the de- 
fendaAt is convicted upon the latter, and acqmtti9d upon the former, the juris- 
diction of the court ceases and sentence is void. Crawford^ J. 

If upon the return, of the writ of Habeas Corpvis it appears that the cause of im- 
prisonment be iSy process issued by the pr(^)er court having jurisdlctS0n of the 
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subject matter, the prisoner should be remanded, otherwise discharged or left 
to bail, as the case may be. Crawford^ J. 

The power to issue, hear aiid determine the writ of Habeas Corpus, is 6onferred 
BooSi^nd ^y *^® Constitution of this State upon the Supreme and Circuit Courts, which 
Ryeraft. power the Legislature can neither restrict nor impair. Per Smith, J. 

The State and Federal Governments constitute a complex system, with powers 
distributed to eadi of its parts, but all of its parts together constituting an en- 
tire sovereignty. Smith, J. ■ 

The federal government is made up of delegated, the State governments of re- 
served powers. The duties of the former can only be co-eitensive with the 
powers thu^ delegated, while those of the latter must remain commensurate 
witli tlie powers reserved. The respective States and the people thereof were 
the source from which the federal government has derived all its powers, and 
remam sovereign and mdependent, only in so far as they have delegated or re- 

g linquished powers and attrib;ates incident to complete sovereignty. Smith, J. 

The power to guard and protect' Uhe liberty of the mdividual citizen is among ttie 
reserved powers of the States, never relinquished by them, except in cases 
specified in the Constitution -of the United States. SmOh J. 

The jurisdiction of the writ of Habeas Corpus rightfully belongs to the respect- 
ive States specially reserved, and the federal government is inhibite ' 'rom sus- 
pending it& privileges, except in case of rebellion or invasion. Smith.' J. 

Inferior courts of the United States are of special and limited jurisdiction, which 
is not to be presumed, but must aflBrmatiyely appear. ^it?i, J. 

A record of conviction in the United States Courts which does not set out an of- 
fence defined by act of Congress, is void, and an in)prisonmcnt founded upou 
such conviction is illegal. Smth. J. 

[These two applications are the same in all re- 
spects, and were made to the court January 26, 1855, 
during the December Term, and were then heard 
. and determined. But, as their subject matter bears 
so close a relation to the two preceding cases decided 
at the June Term, it is deemed more convenient and 
appropriate to insert them here.] 

On the 26th day of January, 1855, the following 
petition was presented in open court: 

To tM Supreme Court of the State of Wi^consiuy 
OH' to either of the Judges thereof: 

Your petitioner, John Ryeraft, of the city and 
county of Milwaukee in said State of Wisconsin, re- 
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spectfally. represents that lie, the said John Ry craft, '^^'^'^^^^ 
is imprisoned and restrained in his liberty in the --^»^a,.^> 
county jail of said Milwaukee county,, by Samuel S. BoJSi^nd 
Conover, the sheriff of said county. ^^'* 

And your petitioner further represents, that he is 
not committed or detained by virtue of the final 
judgment or decree of any competent tribunal, of 
civil or criminal jurisdiction, or by virtue of any exe- 
cutioD issued on such judgment or decree. 

And your petitioner further states that the cause 
and pretence of said imprisonment and restraint of 
your petitioner, according to his best knowledge and 
belief, is, that he has been convicted under the act of 
Congress, commonly called "The- Fugitive Slave Act," 
for "aiding, abetting and assisting'' one Joshua Glo- 
ver to escape from Charles C. Cotton, a deputy of 
S. V. R Ableman, United States marshal for the dis- 
trict of Wisconsin ; and your petitionei' hereunto an- 
nexes a transcript of the record of said pretended 
conviction, embracing a true copy of the warrant of 
commitment therein, marked "A," and which your 
petitioner prays may be taken as a part of this, his 
petition. 

And your petitioner slates that the transcript con 
tains a copy of the indictment, and the record entries 
of the proceedings of the trial of your petitioner 
thereon, and of a pretended sentence pronounced upon 
your petitioner by the judge of the District Court of 
the United States for the district of Wisconsin ; and 
that said transcript is the only paper or warrant of 
commitment left with the jailor of said county by 
the marshal of the United iStates for said district of 
Wisconsin, who committed your petitioner tp ^id 
jail, and, delivered ypur jpetitioi^ei^to tihe^|ceeper.of 



1150 wiscoNsm HEi^oRm 

jirtoTiBM said jail ; and that the said transcript is the only pa- 
/-^w^.^^^ per wan*ant of commitment, and pretended autliority 
Bo^tnd by or und^r Which your petitioner is detained or im- 
^r'^^- prisoned. 

Your J)etitioner alleges that the said imprisonment 
and restraint are illegal, and tliat the said illegality 
consists in the fact that the act of Congress' ap- 
proved September 18, 1850, commonly called the 
Fugitive Slave Act, is unconstitutional and void; 
that said indictment, as is pretended, w£is framed un- 
der said act, and under that part and portion of the 
seventh section of said act of Congress, which pro- 
hibits the "aiding, abetting or assisting such person 
owing service or labor to escape," '&c. 

For which said reasons your petitioner alleges that 
the said District Court had no jurisdiction to try or 
punish your petitioner for the offence charged, or at- 
tempted to be charged upon your petitioner in the 
counts in said indictment, upon which your petitioner 
was convicted, as shown by said transcript. 

And your petitioner fiirthier alleges that he has not^ 
as he verily believes, been convicted of any offence^ ^ 
known to, specified, described, defined in, or created 
by said act of Congress, or of any 6ffence or crime, 
known to, created by, or specified in any statute or 
law of the United h tates, and that said District Court 
had not any '^jurisdiction of said proceeding, of ihe 
said pretended offence charged in said indictment, nor 
of the person of your petitioner ; alleges that said pro- 
cefedings are null and void in law, and confer no right, 
power* 6r authority whatever, on the said Conover, 
the U. 8. Mai*shal, or any other person or peifS^ons, to 
restrain and imprison your petitioner ; avers and claims, 
as hereinbefore set f<:>rth, that he ift hot comniitted or 
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detained by virtue of the final judgment or decree of J^^tm 
any competent tribunal of civil or criminal jurisdic- <^!«»^.-^ 
tion ; because he says, that the District Court had no BoJS/and 
jurisdiction, and was not competent to try, hear, ^^° 
and determine said cause or to sentence your petition- 
er for the pretended offence set forth in said indict- 
ment, and in the said counts on which he was found 
guilty. 

And your petitioner further states, that immedi- 
ately upon the coqiing in of the verdict against him, 
his counsel filed a motion in arrest of judgment for 
reasons Apparent upon the face of the record : which 
motion was duly argued and overruled by the said 
judge of said District Court. 

And your petitioner further states, that the said 
Marshal of the U. S. committed your petitioner to 
jail, and he believes that it is claimed by the said 
Marshal and the said Judge, that your petitioner is 
still in the cUstody and under the control of the sard 
Marshal. 

Your petitioner therefor^ prays that a writ of 
Habeas Corpus may be issued and directed to the 
said Conover, and to the said Ableman, if the facts 
hereinbefore set forth shall authorize the same, com- 
manding them and each of them, &c. 

Subscribed and duly swoi'n. 

The transcript of the record of conviction annexed 
to the petition and made a part of it, sets out an in- 
dictment of the petitioner, which indictment is as fol- 
lows : 

"A." 

Uotted States of America. 

District Gowt of the United States for the Distriot 

of Wisconsin^ of the Term of January^ in the ye&r 
12 
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J«»^™^ of our Lord one thousa/nd eight hmdred and fifty- 

^^^^^^ five. 

BooSi'Snd District of Wisconsii^, ^^•; 

Bycraft. rpj^^ juroi'S of the United States empanneled and 
sworn to enquire in and for the body of the district 
of Wisconsin, upon their oath present, that hereto- 
fore, to wit, on the ninth day of July, in the yeai* of 
our Lord one thousand eight hundrea and fifty-four, 
a ceiiiain warrant directed to the marshal of the said 
district of Wisconsin, was duly ayarded and issued 
by the Honorable Andrew G, Miller, judge of the 
District Court of the United States for the said district 
of Wisconsin, for the apprehension of one Joahua 
Glover, which said warrant was duly delivered to 
Charles C. Cotton, Esquire, an oflBcer of the United 
States, to wit, a deputy of the marshal of the United 
States for the said district of Wisconsh), at Milwau- 
kee, in 'the district aforesaid, on the said ninth day of 
March, in the year aforesaid, and was of the purport 
and effect following, that is to say : 

United States of Aaierica, ) 

District of Wisconsin. \ ^' 

The President of the United States of America to 

the Mctrshal of the District of Wisconsin^ Greeting : 

Whereas, Benammi S. Garland hath 

[seal.] made affidavit before me, the judge of 

♦ the District Court of the United States 

of America, for the district of Wisconsin, that one 

Joshua Glover, a negro man, owes him labor and 

service, according to the laws of Missouri, wherein 

he, the said affiant, lives and resides, and that he, the 

said Joshua Glover, ran away from said affiant, in the 

county of St. Louis, and State of Missouri, in the 

i^wring of one thousand eight hundred and fifty^two, 
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and that he, the said Joshua Glover, he believes is *^^g^?^ 
now in this State of Wisconsin. And said affiant ^-^.^n.;*^ 
further says, that at the time of his sigiid running BoSk'md 
away, he, the said Joshua Glover, was and is now a *y^™^- 
slave for life, and owned by him, the said affiant; . 
and as such slav6 did owe, and still does owe him, 
this affiant, labor and service, under and by virtue of 
the said laws of Missouri, from whence the said 
Joshua Glover escaped. 

The said Joshua Glover is described in said affida- 
vit to be forty-four or forty-five years of age, about 
five feet six or eight inches high, spare built, with 
rather long legs, very prominent knuckles, has large 
feet and hands, has a full bead of wool, eyes small 
and inflamed, is of dissipated habits, is of rather an 
ashy black color. 

These are, to command you the said marshal, to 
apprehend said fugitive, Joshua Glover, if to be found 
in your district, and bring him forthwith before me 
at the city of Milwaukee, so that the mattei's alleged 
against him, may be inquired into according to law. 

A. G. MILLER, 
Judge Diatrict Court of the United States 

For the District of Wisconsin. 

And the Juroi-s aforesaid do further present, that 
the said warrant being duly awarded, issued and de- 
livered as aforesaid, afterwards, to wit, on the eleventh 
day of March in the year aforesaid, at Milwaukee 
aforesaid, in the said district of Wisconsin, the said 
Charles C. Cotton, then and there being an officer of 
the said United States, to wit, a deputy of the marshal 
of the United States, for the district aforesaid, at- 
tempted to serve and execute the said warrant, in 
manner and form as he was therein commanded, and 
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JoMETiaM tl'iat the .aforesaid John Rvcraft, late of Milwaukee 

1S54. 



Ill aaid district, with divers oilier persons to tlie said 
Bo^'lnd Jurors unknown, being then and there well and truly 
Kjcraffc. jQfQi.jj^^ed Qf i]^^ premises, then and there with force 
and arms, did knowingly, willfully and unlawfully 
obstruct, resist and oppose the said Charles C. Cotton, 
then and there being an officer of the said United 
States, as aforesaid, to wit, a deputy of the marshal of 
the United States for said district, in attempting as 
aforesaid, then and there to serve and execute the 
said warrant, in manner and form as he was therein 
commauded, to the great damage of the the said Charles 
C. Cotton, to the great hindrance and obstruction of 
justice, to the evil example of all others in the like 
case offending against the form of the Statute of the 
United States in such case made and provided, and 
against their peace and dignity. . 

And the Jurors aforesaid, upon their oath afore- 
said, do further present, that on the eleventh day of 
March, in the year of our Lord one thousand eight 
hundred and fifty-four, at Milwaukee, in said district 
of Wisconsin, the said John Rycraft with force 
and arms, did knowingly and willfully obstruct, re- 
sist and oppose one Charles C. Cotton, a deputy of one 
Stephen V. R Ableman, marshal of the United States, 
for the district of Wisconsin; and an officer of the 
United States, in serving and attempting to serve and 
execute a certain warrant and legal process, which 
before that time, to wit, on the ninth day of March, in 
the year last aforesaid, had been duly issued under 
the hand and seal of Andrew G. Miller, Judge of the 
District Court of the United States for the district of 
Wisconsin, and directed to the marehal of the ^said 
district of Wisconsin, which the said Charles C. Cot- 
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ton, in due and lawM execution of his isaid office, had JwETten 
then and there in his hands and possession, for service ^-^*^>v,^s 
of the same, and which he was then and there serving, Bootklnd 
and attempting to serv« and execute ; which said ^y^*^- 
warrant commanded the said Charles C. Cotton to ap- 
prehend one Joshua Glover, and have him forthwith 
before the said Judge, thiat the mattere alleged 
against him might be inquired into according to law ) 
against the form of the Statute of the United States 
in such case made and provided, and against their 
peace and dignity. 

And the Juroi's aforesaid, upon their oath afoi'e- 
said, do further present, that on the eleventh day of 
October, in the year of our Lord one thousand eight 
l^ndred and fifty-four, at Milwaukee, in the district 
of Wisconsin aforesaid, the afoi*esaid John Rycraft 
with force and arms, did knowingly and willfally ob- 
struct, resist and oppose one Chaises C. Cotton, a dep- 
uty of Stephen V. R. Ableman, maj-shal of the United 
States, for the said district of Wisconsin, and an offi- 
cer of the said United States, in serving and attempt- 
ing to serve and execute a certain legal proijess, which 
before that time, to wit, on the ninth day of Mai'cL> 
in the year last aforesaid, had been duly issued by 
Andrew G. Miller, judge of the District Court of the 
United States, for the district of Wisconsin, and duly 
delivered for execution to the said Charles C. Cotton, 
wherein and whereby, and in pui*suance of the oom- 
nmnd whereof, the said Cotton was then and there 
lawfully retaining, detaining and holding in custody 
one Joshua Glover, foi' the further hearing and deter- 
mination of a certain complaint, upon which a war- 
rant before that time, to wit, on the said ninth day 
of Mai-ch, in the yeai* last aforesaid, had been duly 



166 WISCONSIN KEPORTS. 

^™TjiBM isgued under the hand and seal of Andrew G. Miller, 
^-^^>^--^ judge as aforesaid ; by force of which said waiTant, 
BoJfh'lnd the said Joshua Glover had been duly arrested, and 
Bycraft. apprehended by the said Cotton, and in execution of 
the same, on the said eleventh day of March, had 
been brought by said Cotton, and committed to the 
common jail of the County of Milwaukee, in the dis- 
trict aforesaid ; Against the peace and dignity of the 
said United States, and contrary to the form of the 
Statute in such case made and provided. 

And the jurors aforesaid upon their oath aforesaid 
do further present that the said John Ry craft, late of 
Milwaukee in the district of Wisconsin aforesaid, 
on the eleventh day of March, in the year one thou- 
sand eight hundred and fifty-four, at the said city of 
Milwaukee, in the said district of Wisconsin, with 
*orce and anns, did knowingly and willingly aid, abet 
and assist one Joshua Glover to escape from the cus- 
tody of Charles C. Cotton, then and there being a 
deputy marshal of the United States for the district 
of Wisconsin ; he, the said Joshua Glover, having 
been theretofore apprehended by, and then and there 
being in the custody of the said Charles C. Cotton as 
such deputy Marshal of the United States for the 
district as aforesaid, by virtue of and in obedience to 
a certain warrant theretofore issued by Andrew G. 
Miller, then and there being the judge of the District 
Court of the United States, for the said district of 
Wisconsin, which the said warrant is in the. words 
and figures following, that i^ to say: 

UirtTED States ot America, ) 
District (f Wisoonsin. \ ^^' 
The President of the United Statee of AmerieOy to 1M 
Marshal of the IHstriot of Wisconsin Greeting: 
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Whereas, Benamrai S. GarlantJ hath "^"^^I^JJ^ 
[Seal] made affidavit before me the judge of the ^-*.^-^--?i^ 
District Court of the United States of boo?ii1iiA 
America for the districtjjof Wisconsin, that one Joshua ^^ 
Glover, a negro man owes him labor ai^d service ac- 
cording to the laws of Missouri, wherein he, the said 
affiant lives and resides, and that he, the said Joshua 
Glover, ran away from the said affiant in the county 
of St. Louis and State of Missouri, in the spring of 
one thousand eight hundred and fifty-two ; and that 
he, the said Joshua Glover, he believes is now in the 
State of Wisconsin. And said affiaht further says 
that at the time of his said running away, he, the 
said Joshua Glover was and is now a dave for life 
and owned by him, the said affiant^ and as such slave 
did owe and still does owe him, this affiant, labor and 
service under and by virtue of the said laws of Mis- 
souri, from whence the said JJoshua Glover escaped. 
The said Joshua Glover is described in said affidavit 
to be forty-foui* or forty-five years of age, about five 
feet six or eight inches high, sp^'e built with rather 
long legs, very prominent knuckles, has large feet and 
hands, has* a full head of wool, eyes small and in- 
flamed, is of dissipated habits, is of rather an ashy 
black color. These are therefore to command you, 
the said mai'shal, to apprehend said fugitive, Joshua 
Glover, if .to be found in your district and bring him 
forthwith, before me that the matter alleged against 
him may be inquired into according to law. 

In witness whereof, I have hereunto set my hand 
and seal at Milwaukee, in the district aforesaid this 
9th day of March, A. D. 1854. A. G. Millee, 
'■ Judge Dist/i'iot Court of the United StcUea 

for ike Diairiot of Wimnma. 
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JowbTbbm Against the f6rm of the statute of the United States 
^^i^A-^^ in such case made and provided, and against their 
B(^"and P^ace and dignity. 
Eycraft. j^^^ ^^^ juTOi's aforcsaid, upon their oath aforesaid 
do further present, that on the ninth day of March in 
the year one thousand eight hundred and fifty-four, 
one Benammi S. Garland appeared before Andrew (x. 
Millei^, then and there "being the judge of the District 
Court of the United States for the district of Wiscon- 
sin, at the city of Milwaukee in the eaid district of 
Wisconsin, and then and there made oath in writing 
before the said Andrew G. Miller as such judge as a- 
foresaid, that he resided near the city of St. Louis in 
the State of Missouri, that Joshua Glover, a negro, 
had been and then was Jield to service and labor to 
him, the said Benammi S. Garland as a slave in the 
said State of Missouii, and then still owed service and. 
labor to him, the said Benammi S. Garland, as such 
slave. That the said Joshua i'an away from the said 
Benammi- S. Garland in the county of St. Louis in 
the State of Missouri, in the spring of 1852. That 
he, the said Benammi S. Garland, had ascertained and 
verily believed that the said Joshua then was in the 
State of Wisconsin at or near the city of Racine. 
That at the time of the running away and escape of 
gaid Joshua he was a slave for life and under and by 
virtue of the laws of the State of Missouri, was the 
slave of him, the said Betiammi 8. Garland, and was 
then such slave, and had owed and then still owed lar 
boi and service under and by virtue of said laws, to 
him the said Benammi S. Garland, that said Joshua 
then was about forty-four or forty-five years of age, 
about five feet, six: or eight inches high, spare built, 
•with rather long legs, v«ry prominent kni^ckles, had 
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large feet and hands, had a full h^ad oi wool, eyes "^^g^"** 
small and inflamed, was of dissipated habits^ was of,. — ^ — ^ 
rather an ashy black color,, had one of his shouldei'S BoJth^nd 
stift' from dislocation apd had stooping shoulders, and ^^'^ 
a slow gait. That he, the said Benammi S. Garland, 
purchased said Joshua as a slave for life in the State 
of Missouri and under and by virtue of the laws of 
said State, on the first day of January, A. D., 1849, 
and had never alienated his title to said slave nor re- 
leased him from the labor and service so due to him 
as aforesaid. That the said Benammi S. Gai'land was 
a farmer and carried on. a farm about four miles from 
said city of St. Louis. That he had used and employ- 
ed said Joshua as foreman on his said farm from the 
time of said purchase to the time of the escape of said 
Joshua as aforesaid. That he had seen the said Josh- 
ua daily, knew him well and could at sight identify 
him with certainty. That the said Joshua had been 
and was of great value to him the said Benammi S, 
Garland, as his slave for life, and on account of the 
laboi* and services of the said Joshua so due to him 
as aforesaid; and the Juroi-s aforesaid^ do further pre- 
sent that thereupon the said Andrew G. Miller then 
and there being such judge as afoi'esaid, afterwards, 
to- wit: on the same day and year and at the place last 
aforesaid, issued a certain waiTant under his hand and 
seal, bearing date the day and year last aforesaid, 
and directed in the name of the President of the Uni- 
ted States of America, to the Marshal of the said dis- 
trict of Wisconsin, reciting, tAat, whei^as, the said 
Benammi S. Garland had made affidavit befoi-e him, 
the said Andrew G. Miller, the Judge of the Disti-ict 
Court of the Un i ted States of America for the diatiiofc 
of. WisconsiD^ that <Mie, Joshnai Glover^.A negit) infOi 
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'^'^S?"*' owed him, the said Bcnammi S. Garland, labor and 
^-^fc-A-*^ service according to the laws of Missouri, whemn he, 
BooSi^nd the said affiant, Benammi S. Garland then lived and 
^^^* * resided, and that he, the said Joshua Glover, had run^ 
away from him, the said affiant, in the county of St.> 
liouis, and State of Missouri, in the spring of one 
thousand eight hundred and fifty-two, and that he, 
the said Joshua Glover, he, the said Benammi S. Gai^ 
land, believed was then in the State of Wisconsin, and 
the said affiant further said that at the time of his 
said running away, he the said Joshua Glover, had 
been and then was a slave foi* life, and owned by him 
the said affiant, and as such «lave had owed, and then 
still did owe him the said affiant, labor and service, 
under and by virtue of the said laws of Missoui'i, from 
whence the said Joshua Glover escaped. The said 
Joshua Glover was described in said affidavit, to be 
forty-four or forty-five years of age, about five feet 
six or eight inches high, spare built with rathei* long 
legs, very prominent knuckles, had large feet and 
hands, had a full head of wool, eyes small and inflam- 
ed, was of dissipated habits, ^as of rather an ashy 
black color; and therefore commanding him, the said 
MalTshal, to apprehend, the said fugitive Joshua Glo- 
ver, if to be found in his, the said Marshal's District, 
and bring him forthwith before him, the said Andrew 
G. Miller, judge of the District Court of the United 
States, for the district of Wisconsb, at the City of 
Milwaukee, iso that the matters alleged against him, 
nright be inquired into according to law; which said 
warrant was afterwards, to-wit, on the day and year 
last aforesaid, at. the place last: aforesaid^ delivered to 
CSiAiies G. Cotton^ then- and thei-e being a Deputy 
.Mai'shal of the United States, for the said district of 
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Wisconsin, to be by him executed, and that the said *^^^5^***' 
Charles C. Cottoil, then and there being such Deputy r-w-N,ir> 
Marshal as aforesaid, afterwards, to-wit, on the Bo^h^lnd 
eleventh day of March, in the year last aforesaid, at ^y^'^^*- 
the place last aforesaid, by virtue of and in obedience 
to the said warrant, apprehended the said Joshua Glo- 
ver, in the said warrant named, and then and there 
held hinj, the said Joshua Glover, in custody. And 
the JuroTO aforesaid do further present, that the said 
John Rycraft of Milwaukee, afterwards,' torwit, on ,the. 
day and year last aforesaid, and at thejjplace lastiifore- 
said, with force and arms did unlawfully, knowingly 
willingly, aid, abet and >assi8t the said Joshua Glovel' 
to escape from the said custody of the said Charles 
C. Cotton, against the form of the Statute of the Uni- 
ted States in such case made and provided, and against 
the peace and dignity of the Uuited States. 

The. record further shows that at a special term of 
the District Court of the U. <S. for the District of 
Wisconsin, in November 1854, the defendant charged 
in the indictment, having been aiTested, moved the 
court by his counsel to quash the indictment for in- 
suflSciency ; which motion was overruled : whereupon 
on being arraigned and required to plead to the said 
indictment, did plead not guilty. At the same term 
of November 1864, the cause came on to be tried upon 
the issue so joined, and having been submitted to the 
jury, they returned the following verdict viz : ''That 
the defendant John Ryci*aft is guilty in manner and 
form as > he stands indicted in the second and third 
counts in this* indictment." 

It further appeal's by the record that the defend- 
ant by his eouBsel movai the said Distiict Court 
in arrest of jadgmeiDi, and also fora new trial, whioh 
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jimicTsBM motions wei*e held under advisement until the 23d 

lo54. 

^-««*.A-i--N day of Jannaiy 1855, at the Jannaiy term of said 
BooSiInd court, when the following proceedings were had, — 
Bycraft. arpjjjg ^^^ ^j^^ court being Sufficiently advised of and . 
concerning the motions of this defendant, for a new 
trial and in arrest of judgment, doth order that they 
be and hereby are overruled, whei^eupon the court 
doth sentence John Ryecraft that he be imprisoned 
for the term often days in the jail of Milwaukee 
County, and in such other prisons or places as the 
court or judge thereof may from time to time direct^ 
and that he pay a fine of two hundred dollaiB, and 
that he be and remain in custody until this sentence 
be complied with." 
January 23d, 1855. 

Upon the foregoing application, the Supi*eme Court 
directed a wiit of Habeas Corpus to issue, according 
to the prayer of the petitioner, which was issued ac- 
(iordingly on the 27th day of January, 1855. On the 
30th day of Januaiy, the writ directed to the sheriff 
of Milwaukee county was returaed by him with the 
body of the petitioner, as follows : 

''I, Samuel S. Conover, the pei'son named in the 
within writ, and to whom the same is dii'ected, do 
return that said writ was duly served on me on the 
27th day of Januaiy, 1855, as required by law, and 
that a bond was given and fees paid, as required by 
the statute : and I do further return that John Ry- 
craft, the pei-son named in said writ as being impris- 
oned by me,v was at the time of said 8ervice,;and now 
is, imprisoned by me, and now is in my custody ; said 
Rycralt having been delivered to me by 8. V. R. 
Ableman, U. S. Marshal Dist. Wisconsin ; and is now 
before the Supreme Court of /the State of .Wisconsin 
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as within commanded. That said Rycraft is so im- '^''^^"^ 
prisoned and in my custody as sheriff and jailor of ^-^^^^^^^ 
Milwaukee couMy in the State aforesaid, under and Booth and 
by virtue of a conviction, or supposed conviction, of ^°^* 
the U. S. Dist. Court of the Dist. of Wisconsin, and 
under and by virtue of a supposed sentence of said 
court, as set forth in a transcript of the record of 
such supposed conviction, which is hereto annexed 
and marked 'A,' and made a part of this return; 
which said transcript is the warrant of commitment ; 
and is the only. warrant, paper or authority under or 
by virtue of which the said John Rycraft is held in 
custody and imprisoned by me." 

(Signed) '' S. S. Conover, 

" Jan'y 30, 1855.'' " ^She^rif Mil. Co. Wis, 

The transcript marked "A," referred to in the 
Sheriff's return is the same as that annexed to the pe- 
tition hereinbefore set forth. 

And on the same day, S. V. R. Ableman, niai'shal 
aforesaid, made return of the writ directed to him, as 
follows : 

" To the Supi^eme Court of the State of Wisconsin : 
Without acknowledging the jurisdiction of the Hon. 
Court in the premises, I respectfully make return to 
this writ of Habeas Coi'pus, that in pursuance of a 
sentence of the District Court of the U. 8. for the 
district of Wisconsin, I, as marshal for said district, 
conveyed one John Rycraft to the jail of Milwaukee 
county, and delivered him into the custody of the 
sheriff for said county, or jailor in said jail, who re- 
ceived him into his custody by virtue of a law of 
said State, that 'all sheriffs, jailors, prison keepere, 
and their and each and every of their deputies within 
this State, to whom any pei'son or pei*sons sha;ll be 
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jumbTbbm sent or committed by virtue of legal process issued 
/-n^^A^i.-^ by or under the authority of the United States, shall 
BooSi^and^^j and they are hereby enjoined and required, to re- 
Kycraft. ^gjyg g^^jj pei*8ons into custody, and to keep them 
safely until they be discharged by due course of the 
laws of the United States; and all such sheriflfe, jail- 
oi*8, prison keepei'S and their deputies, offending in 
the premises, shall be liable to the ssime pains and 
penalties, and the parties aggrieved shall be entitled 
to the same remedies against them, or any of them, 
as if such persons had been committed to their custo- 
dy by virtue of legal process issued under the author- 
ity of this State.' 

"That if by said sentence the said sheriff Ind not 
received said person into his custody, I should have 
so reported to the court, and have conveyed him to 
some other place or pei'son as I should be command- 
ed. But the said pei'son being so received into the 
custody of the sheriff or jailor of such county, I have 
no further custody or control of the body of the said 
John Ry craft, and cannot therefore have his body in 
court as commanded in said writ." 

(Signed) "S. V. R Ableman, U. S. Marshal.'' 
To these returns demurrers were filed respectively, 
and it appearing to the court that thOg^attorney of the 
United States had not been formally notified, it was 
ordered that the hearing be postponed until the sec- 
ond day of i^ebruary, and that the attorney of the 
United States have notice. 

Lakin (& Steevei\ for the petitioner Rycraft. 

J. H. Paine^ for the petitioner Booth. 

The caue^e having been airgued by counsel for the 
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petitiouei'S and submitted, on the third day of Feb- "^^^-j^^J^ 
ruary the Justices d^li veiled their opinions seriatim, /-wa^^^p-n 

Inre 
Booth aad 



WfiiTOJsr, C. J. My opinicHi in regard to the act of 
Congress passed on the 18th of September 1850, 
called the Fugitive Slave Act, under which it is con- 
tended the petitionei*8 were convicted, was given at 
the last term of this court. It is not my intention on 
the present occasion to say anything upon that subject. 
As my views in regard to it are lAichanged, a farther 
discussion of the questions growing out of the act, by 
me, is wholly unnecessary. Nor do I deem it impor- 
tant to express an opinion as to whether those por- 
tions of the act which I deem unconstitutional and 
void, so vitiate the whole act as to makei a criminal 
conviction under it impossible. 

An act of the Legislature which is unconstitutional 
in son^e of its provisions, is not of necessity entirely 
void and inoperative. It may contain provisions 
which are valid and obligatory, but whether this is 
true of the act of Congress in question, I shall not on 
the present occasion enquire, as I concur in the opin- 
ion expressed by Justice Crawford in regard to the 
pretended conviction of the petitioners before . the 
District Court of the U. S. for this District. 

If the conclusion arrived at by Justice Crawford* 
that that court had no jurisdiction to pronounce a 
judgment, is correct ; in other words, if the pretended 
conviction of the petitioners, and the judgments against 
theni are mere nullities, it seems clear that they ought 
to be discharged, if this c6urt has the power to dis 
charge them. 

It will not be denied that the Supreme Court of a 
State, in which is vested by the Constitution of the 



BpotJ 
Kycr«£t. 
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"^^ i8w^"^ State, the power to issue writs of Habeas Corpus, 
'-'•>->^-^ and to decide the questions which they^ present, has 
Booth^lnd the power to release a citizen of the State from illegal 
^^^* ' imprisonment. Without this power, the State would 
be stripped of one of the most essential attiibutes of 
sovereignty, and wonld present the spectacle of a State 
claiming the allegiance of its citizens, without the 
^ power to protect them in the enjoyment of their per- 
sonal liberty upon its own soil. Were we to hold 
that we are without this power in a case like the 
present, we should be obliged so to hold in a case 
where not even the forms of law were observed ; 
when, for instance, a citizen of this State should be 
thrown into prison, by the arbitrary order of a judge 
of a court of the United States, without a trial. 

In my opinion, the State governments and State 
courts are not reduced to this humiliating condition. 
They are not obliged to look on and see the citizens 
of the State imprisoned for no lawful cause, without 
the power to grant that relief which all governments 
owe to those from whom they claim obedience. The 
petitionei'S must be discharged. 

Note. — At the time when the petitioners were digcbarged 
and the above opinion was pronounced, I had not time to 
examine all the questions involved in the application for the 
discharge of the petitioners, as fully as I desired, or as the 
importance of the questions demanded. 1 have therefore 
concluded to add a 3hort note to the opinion. 

It is stated in the ppinion, that the Supreme Court of a 
State which has power to issue the writ of Habeas Corpus^ 
and to decide the questions which the writ presents, has the 
power to discharge a citizen of the State from illegal im- 
prisonment. This, I suppose, will not be denied as a gen- 
eral proposition. But it is contended that when the State 
court ascertains that the imprisonment is by virtue of a 
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judgmei^r ©f ^'<j0ttrfcv of the Oiiifed ^tatejSi it miitf^ J^i»Tjtt« - 

inquiry, «ad .ifefiiBe/ b>. interfere ;;it mti^fe -not loofeto^e j-^^^j^^^jf:^^' 
whether the jadgin^nt' is. yaJid <h* ttot^ nor ?wUetb0i^ tb^ , , inw 
court h^d; , auy jurifidax^ou ..tQ- ^reader .the, judguiQi^ti. * ;^ti8 ,. ,;^er«it* 
coiite^d^d that iu lio other way fjftn tba.oo^r^ of tte Stet^,.^ 
and of the United States, be prevented/ from comiDg intou- 
collision. This claim, in behalf of the judgmeJ^ts. of fchiQ!>.' 
courts of tlie United States', in erimimt casee, of. immTmitj • 
from examination by tke State couf te, eaqtiot in my opinio© 
be maintained, expept by dfinying to, the State courts the^ 
power to ipsue writs oi Hc^sc^Gqrpm^m^ to determine tljM^v= 
questions presenisad ' by thenoL * F)Or, df . ^ qow^ l\9^ au^horit^^;? 
to issue these writa ^nd to ; decide the questions which ^yi • 
present, I am not awarGi of any principle whiieh <j^^Ik> - 
re-ied upon.to. prevent a fall examination. into the c^qseof.. 
the imprisonment of the j^erson held in confinement^ nor to , 
prevent the court from dischai^ing. him, if hisimprisonnient ; 
shall be ascertained to be illegal. . ' . '^ 

To hold-that a ciourthj^s thfe power to if^sue writs of jfia^ai 
Corpu»^ and to dedide- all the questions v^hiehj they/ involve,; 
and. yet has no power, to, decide whether tfce imprisohmoBt 
of the person petitioQrng for his diBcbarge by virtue of such 
a writ, is legal or illegal, seeras^ to inyolv.e a y&rj grosa. 
solecism. ■ .\ • 

This is.a question of power merely. I au^ not considet-- 
ing the question whether the court, erred, or not, in ordering' 
the dii^chjarge of the. petitionei», but whether th^ court had 
the power to examine into the cause of their imprisomneni 
as set forth . in. tlie return at ther sheriff. !^f Milws^ukee <50]an- 
ty to the writs, and to order their, disphatge upon arrivi[ng' 
at the eonclnsion that the retnm showed no l^aL causer ftar 
their confinement Xt seems to me very elearly, 4;bat' to 
deny to the State CiourtS' the power which wa^ exercised in 
this instance, i^.to deny, to them tl^e power to issue wtits of. 
Habeas Corpus altogether, and to decide the questions whi<^ . 
they involve. 

This immunity of the judgments of the courts <rf the Uai-. 
ted States in criminal cases, ffom examination by other tri- 

13 



178- f WISCONSIN REPORTS. 

JuiwATiiw bunald^ is not claimed- for their judgments in civil cases. If 

,^-^n,^ an aeti6n is brought ih- a Statse court iipon a judgmen t recoY* 

In re er^ iti a cotirt of the United States, or if such a judgment 

Ry«p»ft. ' is dj.'dWn cbllateritlly in question on the trial pf a suit in a 

Stat^ court, the State- court has the power, and it becomes 

its duty, to decide what effect shall be given to it. The 

State court does not of course possess the power to reverse 

the judfiffflent^ but it does possess the power to decide what 

eflfect it shall have upon the case pending before it It ac- 

qilites the^ power to make this decision by means of the suit 

whiclh is on trial. Having jurisdiction to try that suit, it has 

the po^er to decide every question which the suit involves. 

, Thds^ower of courts, whether State or Federal, to decide 

what effect shall be given to, the judgments of other courts, 

when drawn in question in cases which are on trial before 

them, I have never heard questioned. That they have the 

power, i? too plain for argument. 

Now, if the State couit has the power to issue writs of 
Hcheas Corpus^ and: to decide all the questions which they 
involve, can it, with any propriety^ be denied the power 
to decide what effect shall be given to a judgment of any 
courts if such judgment is drawn in question in a case com- 
menced by the issiiing of such a writ, and which is lawfully 
pending before it ? It seems to me to be very clear, that if 
it has the power to entertain the proceedings instituted by 
the issuing of thse writ of Habeas Gorpxhs^ and to decide and 
adjudicate upon them, it has the power to decide this 
question. 

In regard to the effect of the pretended jiadgment in the 
District Court of the United States, I have little to say in 
addition to what appeai-s in the opinion. If that <;ourt had 
no jurisdiction to give a judgment against the petitioners, 
the form of a judgment which was entered up against them, 
can liaVe no power or effect. It was a mere nullity, and 
could not prevent their discharge. 

That the court had no jurisdiction, is to my mind clearly 
shown in the opinion of Justice Crawford. 
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Gbawfori^S J« . SiiKJe the de^cision in the case ofjuNaTiaif 
SbermaE M. Booths whi<jl|C9,m^ before us hjfiertiarari *^i,„a^ 
at the^ last term of. this court, I t^ve taken occasion ^^J^^^^ 
to I'eview the opiuioxl givei)i by m^ in that case, in Kyo^a^^ 
order to discover whethei* I have erred i^ Any pf the* 
positions then assumed by me. 

That opinion wa^ written during, the active duties^ 
of a^eueral term, and without art opportunity for vei*y. 
great deliberation. The result of my re-examination 
of that case, however, has produced;no change in my 
views- of it ; and so far as the questions then pi'esent- 
ed are ii^volved in the disposition of the present case> , 
I deem it only necessary to say, that myapiniou then, 
given remains unchanged. 

The simple^ questipn which attracts my attention 
in this ca$e is, whether the District Court of the Uni- 
ted States for> this District, had jurisdiction of the, 
oflfeuce of which this petitioner was convicted in that 
court ; because, if it had such jurisdiction, it matters; 
not how illegal, unjust or arbiti-aiy the proceedings 
in that court may have been, nor how many errqi-S; 
may have been committed upon the trial ; .if the court 
had jurisdiction of the subject and of the person, 
charged, it is by no means my duty as a judicial officer ^ 
of this State, to revise the decision or correct the 
errors of. that court, in a case properly within its. 
cognizance. That is the function pf a superior fed- 
eral tribunal, if such revising power wei'e provided 
or given, or deemed necessaiy by Congress. 

The District Court of the United States for this 
District, is a court pf special pi* lipaited jui'isdictioUf, 
It can take. cognizance of offences punishable by the, 
laws of the United States, and of euch offences it has^ 
exclusive jurisdiction ; but it possesses no pq.wejp to 
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^^\11a^^ take cognizanet* of' or pnnish offences against the laws 
.-^,,>v^,^ of the State. Of these latter, the State tribunate hav^ 
BooSi^nd ^ jtrisdiction ^ually as exclnsi ve as is the jurisdiction 
Rycmtt. ^f ^jj^ federal courts over offences pK>vided for by 
the laws of Congress. It cannot be necessary ta refe^ 
to authorities to sustain this position. It is a \rell- 
settled principle, that comets t)f inferior or limited 
jurisdiction,which do not proceed according to the 
cotii*se of the common law, but deri ve their special , 
authority from statutory provisions,* are confiBed 
strictly to the exercise of those powers conferred upon 
them, and the facts necessary to give them jurisdic- 
tion must appear affirmatively on the fafee of their 
proceedings, and cannot be presumed. 

It is not denied that this principle applies to all 
mere mferior tribunals^ but that it extends^ to the 
Circuit and District Courts of the United States has 
been frequently denied by the Stipreme Court of the 
United States. 

In Kempe's Lessee ^^.^. Kennedy, (5 CraiuGh, 185,) 
that court held that '^ the courts of the United States 
are all of limited jurisdiction, and their proceedings 
are erroneous, if the jurisdiction be not shown upon 
them. Judgments rendered in such cases may 4jev- 
tainly be revei'sed, but this coui't is not prepared to 
say that they are absolutely nullities which may be 
totally disregai-ded." So also in McConniok «;^; Sul- 
livan, (10 Wheat 199,) the same court in speaking 
of the inferior courts of the United States, say : 
'* They are all of limited jurisdiction, but they are 
not on that account inferior counts in the technical 
sense of those woi'ds, whose judgments, taken alone, 
ate to be disregarded." The same doctrine; is illus-. 
trated and acted upon iii Mo part^ H^oXAhb Watkins, 
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(>5 P<9fer*, 193*) and i^ tKei^iwdy et.al. vs. Georgia '^'"sSf**' 
State Bank et aU (^ How. 156^) and .the basis of the ./-^^.a,..^ 
rule must be found ii; that^avw/wp^iw of jurisdiction BooSTwid 
vhich the law raises, that ihe solemni adjudications of '^y*'"^^* 
a coui^tof record, have been given iu cases only in 
which it had power to act. This presumption cer- 
tainly applies to all. courts of general j[i]^i8dicti6ni 
and for the purposes of the present case, and in obe' 
dience to the decisions of the Supreme Court of the 
United States already cited, Ve may apjply it to the 
I^stnet Court of the Unitied States for this District, 
but if the record of a judgment pr proceeding in that 
or any other coui't whateit^er, should come before us 
collaterally, and upon the face of the record, it was 
apjweat that the court had no jurisdiction to render 
any judgmefut in the premises,, we woixld not and 
could not hesitate to d^rega^'d i t ; there Jbhe presu!?iip 
tion in fevvo?: of the validity oi* the. proceedings, vv.^jmld 
be desti-oyeKi, and Ijjie judgment. would lmte;po force. 
Suppose, for instance^ that ajndgjneAt record^, coming 
from a com^ of geniqj'al jurisdiction, should 4i^l<>s^ 
the faiet, that without a^ppordiug the defendant an op- 
poirtunity.tp jtJi'^fce a defence, and Avithout in n.^y 
manner .citing, him to, ^pp^ar, either by service of 
me^m process p^ other ^^ise^ the courfe had proceedjed 
expmieySkud r^nd^4'ed a judgmept against the defen- 
dant, surely we wpuld be justified in treating the 
proceeding 'as cco^am wn jfifdio^. : , ; , < ; 

Now, the return made by the sheriff of Milwaukee 
county in this ease, contains a record, of the jproceed- 
ingftju the District Court, in which this relator was 
convicted and sentenced, which not only takes away 
naere; presumption, but incpntestibly shows, thatithe 
District Courth^d 3^^ jwisdjotiouof th^^subjiect cpm- 
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''^^^^^^^^^plained of in the counts of the indictment npon whieh 

'>"*^>-^ he was convicted ; atnd if this positibti be tilie; we 

BoqSi'^tnd may appropriately use the langnage of Judge Evians 

ycraft, .^ ^^^ ^^^ ^^ jj.jj ^^^ Eobeii}son, (1 StfTvllmrfs Law 

M. 1 :) **It would be a wastfe of words to attetopt to 
prove, tha^t the proceedings of a court of limited 
jurisdiction, in a case clearly without its jurisdibtidn, 
are absolutely void, and may be so declared, ' when- 
ever the question is presented, tvhether directly 'or 
collaterally." 

The indictment upon ^hich this relator w^ trifed 
and convicted in the District Court, contained three 
'counts, th^ fii^t of which may be considel*ed a& prop- 
erly chai'ging an offence within the seventh section 
of the act of Congress of Sept. 18, 1850, knbw» as 
the ** Fugitive Slave Law." The second and third 
-counts, however, do not, in my opiiiion, set forth or 
* ihairge an offense punishable by any statute of the 
United States, or of which the District Court h^ any 
jurisdiction whatever. ^ 

The relator was found guilty as charged in the 
'second and third counts off the indictment, but was 
not convicted of the offense charged iia the fii^st count, 
so that if the counts on which the Conviction took 
place, do not show a case within the jurisdiction of 
the Court, the conviction and sestence are not only 
unauthorized by law, but are cordm nonjudice. 

The second count charges that " John Rycraft of 
&c., at &c., on &c., knowingly and wilfully, did aidj 
abeidnd assist jyrie Joshua Glover to escape from the 
custody of Charles €. Oottof i, then and thei*e being a 
deputy of the Mai-shal of the United States for the 
'District of Wisconsin, he, the said Joshua Glover, 
having b^en theretofore Appi*ehended ♦ by, and: fthen 



^^,tiiere /being da the custody, of: jtbe.|B^d,sGptjt90,'' Ji^^g^^ 
&c. The count then proceeds tp , redte .tlie TOtTa»t -.•^^..^^wip^ 
by virtue o-f which .3aid Gioyer >w^, appi-eJwrtided, jg^Jj^^^ 
and whkli h$d been; issued by the » Hon..Ai?tdi'^V Q. '^f^**^- 
Milkr, jaidgeo^ the Di^ti»iat Co^rt of .tke jUnit^ 
States. Frota the ^'ecitak cQoi^ained in .the wai'l^svcit 
set fqrthiii'the iadictmenit, we £iid th^ta compiw* 
has been m^de. before Judge Miller, by a peraou cl^ion- 
ing that said Glover owed service ai;id laboi* -to. hjim, 
th:e claimant, according to the lawp-of the.St^tja:of 
Missourli and that upon that complaint the iwai^t'i^t 
ihad issued against Glover aa a fugitive slave, . , ; . 

The thiid count is substaAtially the ^am^j^w, t^ie 
second, the principal difference being that.it recites 
the ajfidavit.of the claii^aftt as well as the, warrant 
issued by the district judge. . *<. 

Thaintention, no doubt, was to set forth in eaciLof 
these counts, an offence within the seventh secti<?n 
of the act of 185.0, but iii my view of them, thby merely 
charge an aidingy abetting and ds^ieting ^ p^sQii 
named Grhvery to escape from the ou-atody of Mvi^G^tr 
ton^ a deputy df, the marshal of tlie United Stages. 
"Who is this Glover thus aided ? or, in other words, 
from the averments and finding of the Grand ij^ury^as 
set forth in these counts, and not from the recitals ^f 
the,^ffidavit and warrant thei'ein, what is the kind of 
. person alleged to have been aided ? For .if it be not 
shown that .he is within the description of person, the 
aiding in the escape of whom is declared to. be. an of- 
fence, then so far as the act cf .1850 is ppncerned, 
the^ .counts charge no. offence. - , . . ^ 

. Tho seventh section provides for the punishment of 
any person, who shall kuowingly and willfully; ■ ^^d, 
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"MM^ abet' and assist such pei-son ao owing service anS labor ^ 
iN^^ y x i ^o^ ilj^ d^bresatd, directly or indirectly, to escape, &c." 
p^'lad . Noi*\r,it is not the aiding ot any person to escape 
^^^^' which te^here pit)vlded for, but it is the aiding of a 

^perscii of a specified ^tatu^ m condition, to wit, one 

Whobwes service or labor m aforesmd^ and these words 
most evidently refer back to the commencement of 

•t^e sixth section, where we find the person described 

•as 'one* held to service or labor in any State or Ter- 
ritoi^ of the United States.'- This is the only rea- 
ij6iiable construction which I can place upon the lan- 
guage of this section, for certainly the assisting of a 
pei'Son not owing service or labor in aliy State oi*Ter- 
ritOi^y, would not come within this section. ^>ttppose 

-a pei*son^ undoubtedly a free man, were in custody, 
on claim under this law, atid without the use of any 

' force or violence he Was assisted to escape, how could 
it bes^id that the aid had been rendei-ed to a person 
^''^0 owing ^'Service andlabo7\f^ To constitute an of- 
fence under this, as under any statute, every circum- 
stance necessary to an exact description of the o:&ence, 
as defined by the statute, must be critically set forth, 
and the application of this rule to the counts of this 
indictmerit, ^ would require that the man Oiover 

' should have been described as a pei^son owing service 
or labor in some State or Territory. By no principle 
of law can we infer; from the words used in these 
counts^ that Glover owed service or labor — on the 
contrary, we are bound to stippose that Joshua Glover 
was equally as free as any other person. If he had 
been in the custody of the officer, for the violation of 
some other law of Congiess than the act of 1850, the 
aiding him would not be an offence within that act. 
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But ftim the legititriate avermente of the»e counts, I ^^ 
cannot find a description of any offence for which 
Glover was in cnstody— tod the gra^vamet) of the Boiu an* 
ch^e is m'erely, that the relator aided Grlover to 
escape from the custody of the depul y mai-shal Oottoii, 
which custody was by virtne of process. > 

The twenty-second section of an act of Congress 
appi'oved April 30th, 1790, defines the oifense of re- 
siatmg or (jdetructinff officers of the United States in 
serving of process. The language of that act is *' ob- 
strtict, resist or oppose, any officer of the United 
Static in serving or attempting to serve or exiecnte 
any mesne pi-ocess or warrants, or any rule or order, 
of any of the courts of the United States,'' <fec. 

The distinction in my judgment, between the in- 
gredients of the offense 6f od'^t^^twting and kmdermg 
an officer in the* service of process under the act of 
1790, and the ottehse of aiding, abetting and (iff-^i^Ung 
a person in legal custody to escape therefrom, (if the 
latter be really declared to be an oflfense,) consists in 
this, that in the' former some aHive mtsrfei*enx-e of the 
pei^n charged is nc^cessarily involved, while in the 
latter the end or object maybe attained — the aid and 
assistance aftbrded, without any c6nneetio!i with or 
hindrance of the ofticer or his process. A person in 
passing beneath tlie window of a room in which a 
prisoned is confined, in custody of the mai*shal, might 
cast a key through the open bars or casement, and 
thereby enable the captive to withdraw the bolts of 
his prison and escape, but although this would be a 
grave offense, I apprehend it could not bring the ot- 
fender within the act of 1790. It would be an aiding 
and abetting in an escape, but it could hardly be 
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^^864^^ deemed an Qbsta'ucting or byidering the pflSc^i: iOL.tiiie 



service or execution of process. . ^ . 

Booth^nd The indictment preferred against the relator, haw- 

Ryoraft. ^y^^^ conts^ined one count (the first) which chai'gedan 

. offence within the jurisdiction: of the District Cojwt, 

find the question whether, inasmuch-as that coujrt, had 

.juiisdiction to try th^ offence charged in: thq first 
Gouint in the indictment, it did not thereby acquire a 

, control of the whole case, and preclude • any inquiry 
into its power here, has engaged my attention. 

I am not,, upon this writ of Habeas Corptis, inqui- 
ring into a mere question of criminal pleadings-rr-the 

. inquiry is one affecting the jurisdiction and power of 
the court, which entertained the indictment before us, 
and proceeded to verdict and judgment thei'eon., , 

I am entirely satisfied, that if the jury had return- 
ed a general verdict of guilty on this indictment,, the 

..interference of this court with the sentence of the 

' Pistrict Court of the United States would have been 

. wholly unwarrantable ; because in that case there 
iTould have been a conviction for an offence within 

. the power of the District Court to try, determine and 
punish,' But the record which constitutes the- mitti- 
mus before us, shows that the indictment upon which 
this relator was tried contains one count for an of 

; fence within the jurisdiction of the court which tried 

: him, and two counts presenting no crime for which a 
person could be tried in that court. Upon the fii-st 

' count there has been no conviction, and consequently 
there can be no punishment: so that the sentence and 
imprisonment of which the relator now complains, 
must be for an alleged offence beyond the control or 
eognizaicie of the court which imposed thftt , sentence. 



If, in the District Oourt an indictment were pi'e-'J^^»T»M 
sen'ted, some of the counts of -which charged a yiola-v., — % — , 
tion of the revenue laws of the United States, and Booth'^^aiid 
other counts charged libel^ oi* assAult and battery, and ^y^'*^ 
upon toial a conviction were obtained on the counts 
cbiarging libel^ or assault kid batteiy, would an iija- 
prfsonment on stich a conviction, where the charge of 
violating the ITaited States revenue laws had not 
been sustained by the vei'dict, be beyond the inquiry 
of this court? 

Would the conviction and eentencfe in such a c^afie, 
be the ** final judgment^ of a court of ocfrnpeimt ormi- 
nal jurisdiction of the offence of which the painty was 
convicted, or would the impi4sonment consequent on 
such a sentence be^'by viiime of process issued by 
any court or judge of the United States, in a case 
where such court or judge has exduaim }xxvisdietionV 
I cannot think so. 

Whenever, in a case like the present one, a writ of 
Habeas Corpus issues, directed to a JBed'eral oflSce^:, and 
he makes a proper return, setting forth the caiTse or 
process by which the party is restrained of his liber- 
ty or confined, I conceive it to be the duty and with- 
in the legitimate power of this court, or the officer 
before whom the wiit is made returnable, to examine 
as well the process by. which, as the cause for which 
the pai'ty is restrained or imprisoned. If the process 
be such as might be issued by the tribunal or officer 
who issued it, and the cause or matter in which the 
proceedings were taken, be within the authority or 
power or juiisdiction of the court or officer, then there 
is aplain duty imposed upon the couiij or officer who 
issued the writof HabeaSs Goi'jbus^to remand the pai*- 
ty ; butrif on the ecmtrary,.thje pirooesB^r' warrant for 
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Juke Tafcn the imprisonment be- xmautlibmed, or ^re dubject 
.-^.A-iii-- matter upon which the pai'ty has been deprived of 
BoiSi'lna l^is liberty, be not within the authority or cognizance 
^y"*^^^' of the court or officer who has asaunied to acVthen 
it is equally incumbent on us to discharge the party. 
, The Constitution of this State, (art 1, sec. 8) se- 
cures to every person within the State the privilege 
of the writ of Habeas Corpus, and the use of that 
writ is adapted to all cases of iikgal restraint or con- 
finement. The justices of this court as well as judicial 
officei-s of the State, who are viested with the power of 
awardiufg-this writ, would be recreant to the duty 
imposed upon them, and to the trust reposed in tliem 
by the people, if in any case of illegal restraint in 
which they have powei* to act, they hesitate to per- 
form the requii'fements of the Constitution and laws of 
the State, by using this writ as a means to see that no 
pei'son within the bouudaries of this State shall be de- 
prived of his peraoual liberty without the authority 
of law. If this were not so, the utility of the writ 
of Habeas Corpus would not only be greatly invaded, 
but in many instances it Would become a name with- 
out^a'substance. It is idle to say that the use of the 
writ to this extent may be productive of dangerous 
consequences, or result in any serious collision be- 
tween the federal and thia State officers. So long as 
the functionaries of these respective powei-s are true 
to the obligation and duty imposed upon them — -so 
long as they are careful not to transcend the i limits 
and scope prescribed to them, there is noidanger to 
be apprehended. If either, indeed, siibidd assume to 
act in derogation of the* prerogative of the other, a 
means of correctingitbe evil would be .very necessary, 
but we are ©o* without that corrective. An unwar- 
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rantable infraction of the jurisdiction of the State tri- ^ 
bnnals by the federal courts, would call forth an '"'•-;^— ^ 
assertion of their prerogatives and power by the BooUi^'lnd 
State Cpui'ts, and if in this the latter were wrong, a ^^'•^• 
peaceful means of redress is attbrded by a resort to , 
the court oi dernier resort^ the Supreme Court of the 
United States, whose decision^ should and would be 
acquiesced in by all pai*ties. » 

Viewing tliis case as it is presented by the return, 
I am of the opinion, that the relator is entitled to 
be discharged from the custody of the sheriff of Mil- 
waukee county, inasmuch as the record of conviction 
and sentence from the District Court of the United 
States for this district, by which his imprisonment 
is sought to be justified, presents no conviction and 
sentence of an offence which that court )iad jurisdic- 
tion over. 

On the argument of this cause the couiisel for the 
relator insisted upon a distinct ground for the dis- 
charge. 

It was that the act of Sept. 18th, 1850, was entirely 
unconstitutional and void. A correct imderstanding 
of the views of the question, taken and expressed by 
the several membei'S of this court at the last term,, 
would perhaps have rendered it unnecessary to urge 
this point in the present case. I need only remark, 
that upon this question we eaph entertain the opinion 
then expressed. 

The case of Sherman M. Booth, which was argued 
and considiered in connection with this case, is sub- 
stantially disposed of in the foregoing opinion. The 
defect of jurisdiction in the U. S. District Court is 
equally patent in this case,, and therefore, I believe he 
is entitled to be released fiH>mampri8onmeiit. . 
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'^^.^Jf^ S^Etaar, J. The facte in these two cases are esMii-* « 

1354. ' ' 

.^^»^N^tf»^ tially the same, and any observations which I &A 

jJoSh'^Lid called upon to make will apply to both casea alik^^ 

Kycrart. ^jj J therefore, for the sake of convenience, mention will 

be made of the petition of Rycraft only. 1 

It is, perhaps, needless to say, that the subject mat- 
ter of this petition has been considered with all the 
deep anxiety, and careful deliberation, which the time 
would permit, and the occasion so imperiously re- 
quired. Justly appreciating the delicacy of the posi- 
tion of the couiij, and as we thought, actuated liy a 
due regai'd to the representatives of the United States 
court and government, we postponed the hearing of 
the application from Tuesday till Fi'iday,and erJered 
that formal notice be served upon the district attor- 
ney of the United States for the district of Wiscon- 
sin, of the pendency of the petition and of the time of 
hearing ; although it was apparent that he was not 
unadvised of the proceedings. He did not see fit to 
appear, and the government of the United States was 
not formally represented, except by th^ mai'shal, as 
will appear by i*eference to his return to the writ 
issued to and served upon him, contained in the state- 
ment of the case. The sheriff of Milwaukee county 
also made return to the writ issued by him, together 
with the day and cause of the caption and detention 
of the petitioner, and thus all the parties (including 
the legal representatives of the government of the 
United States,) as well as the subject matter of the 
writ, together with all the questions which the case 
presented, were propwly and regularly befoi'e the 
court 

It is also proper here to remark, that the authority 
of tihis court to issue the writ -of Habeas Corpus in 
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this ease, 18 not deri\^d from the Revised Statutes, ^^*^g^»>^ 
or wotj other enactment of the legislature, but from ^-^^^^^00^" 
the Constitution of the State : That the jurisdiction BoJSi^ana 
of the Supreme Coui*t, of this writ, and to hear and ^^^^' 
detei'mine the same, is oo-extenaive' with the territo- 
rial limits of the State, a&d that the legislature 
cannot if they would, i-estriot the exercise of this 
power, conferred upon the court, not by legislative 
enactment, but by the Constitution itself. A judge 
in vacation, or an officei: authorized by the legislature 
to issue, hear and determine the writ, may perhaps be 
limited to the provisions of the statute. Not 60 the 
Supreme Court in term, whose jurisdiction is co-exten. • 
si ve with the State in this behalf, which no legislative 
enactment can cii'cumscribe or impair, which pene- 
trates the remotest comers of the St^te, and is com- 
petent, on petition, to inquire, into the condition of 
eveiy citizen whose liberty is aasailed 

On the application of Sherman M. Booth at the last 
term of this cornet for a writ of Habeas Corpus, no 
copy of the indictment was presented, but only a copy 
of the waiTant upon which he had been arrested^ 
which recited merely, that he had been indicted un- 
der the act of Congress of 1850, for aiding the escape 
of one Joshua Glover, &c. This was an ordinary > 
bench- wai'i-ant, to bring in a defendant to answer to- 
an indictment found in the District Court of the Uni- 
ted States; and it appeared to us, that we ought not 
(and indeed, without an inspection of the indictment. 
a copy of which was not presented, we could not) mr, 
terfere with the regular action of that court, but were 
bound to presume, that if the indictment, when at the 
proper time it should be brought up for examination, 
tailed to present a case of which that cornet had juiis- 
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diction^ or chai^ged no (fencer at ally tWeeottrti^^^ 
^">f-^ it was found would sd. d^cide,;and to leaye tdl such 
Booth and que^tiouQ preiiminaiily within Ihe propersoopet>f the 
power oi that court. But , nowv the* ease* is different. 
All those questicHis^ hav^ been property and; timely 
urgedf and without avail •/ and the petitioner oeanea 
before us and shows % the i-eturri of the officer that 
he has been pressed on to^a conviction, and sentenced 
t€^ imprisonment, and: is ' now actually; dinprisoned^ 
within this State, and that the sole authority thei-efor, 
»>^ ^(mscript of tke ^remfd of ^mti^wkmotionv > 

The- first^'the fundamental question which the ease 
presents, is : Has thi« court the poweivtb inquire into 
the legality of the authority by which it is claimed, the 
prisoner ig, and ought to be heldin ctistody ? ^ 

It seems to me that the solution of thre questio© is 
to be found in a few simple elementary pmpositions, 
which require little or no proof or argnmetit to sus- 
tain them.^ ■ '■"■■',■ ^ 

It is the ^uty of government to protect and secure 
the; just rights of its citi^ns, whose support and alle- 
giance it commands, aihong which is the right to per- 
sonal liberty. ' - : 

This duty of the governlnent is' to' be measured 
only by the extent ^f the individual right, atod it is 
bound to provide means adequate tbit^s full and com- 
plete performance: .' 

If the governm€(nt be conofptes?, the mieans rtay be 
distributed, and the obligations of duty divided, but 
uot so as to come short in the whole, of the object to 
be accomplished: , • - 

'Oursis a complex system with powers distaibuted 
to each of its parts^ but all of ils pMts together con- 
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stitnting an entire sovereignty, and so, of course^ in J^j^^^* 
duty bound, as a whole, to ftmaish complete protection* ^-^^a^hp^ 

Whatever powers and duties are not delegated orBo^"^ 
assigned to one department or branch of the entii'e ^^^^^^ 
sovereignty, must* remain in the other ; the Fedei'al 
and State organizations together constituting a com- 
plete government, endowed with all the attributes 
properly pertaining to a sovereign State. 

If one be made up of delegated, and the other of 
reserved powei^s, the duties assigned to the former 
ean only be co-extensive with the powei^s delegated^ 
and the duties of the latter must remain commensu*' 
rate with the powers reserved or not delegated, and 
these power's adequate to every emergency not with- 
in the scope of the formter. 

The federal government is one of delegated powere, . 
the State government is one of inherent or reserved 
powers ; the former competent to act only within the 
sphere prescribed by the Constitution ; the latter ex- 
ercising all the functions of sovereignty not delegate^ 
or relinquished by that instrument. 

The power to guard and protect the liberty of the 
individual citizen is inherent in every government ; 
one which it cannot relinquish, which was reserved to 
the States, which was never granted to the Federal 
government, has never been claimed by it or for it> 
but has always 'been conceded to the States, without 
which they could not exist, because it is obvious that 
they could claim no allegiance or support from their 
citizens whom they had not the power to protect. 

If, therefore, it is the duty of the State to guai'dl 
and protect the liberty of its citizens, it must necessa-; 
rily have the right and power to inquire into any ajir ' 
thority by which that libeiiiy is attempted to be tak^ ) 
14 
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'^5^*** away. But the power to inquire, includefi the poipar 

^ ^ ^ ^^g^> to decide. The right of the sovereign to demand by 

BioSi'Ld what authority such imprisonment is attempted, im- 

^^^"^^ plies the obligation and duty of the person imprison^ 

ing to respond : the right to demand such authorijby 

on the one hand, implies on the other the duty to 

exhibit it. 

The States and people thereof have delegated to 
the Federal government the power to imprison the 
citizen in certain cases, but in none other. So fai\ 
then, as that government acts upon the power thi» 
delegated, the States cannot interfere to protect its 
citizen, but in every other case they not only have the 
power, but it is their solemn duty to interpose their 
authority. As the power by which the federal gov* 
emment can imprison, is a delegated power, it must 
necessarily appear, in every case where it imprisons^ 
that it is acting in conformity with some power dele- 
gated. It must be "nominated in the bond." Its 
jurisdiction is never presumed, but must always af- 
firmatively appear. 1 Wheat. 304, 380. 

The Constitution of the United States is the deed 
of grant, so to speak, expressing in written teims all 
the powers delegated to the Federal government, and 
prohibited to the States. The States respectively re- 
tain all else of sovereignty, limited only by the local 
Constitutions prescribed by the people' of each. 

Therefore, to me it is plain, that when the Federal 
government assumes to act in a given csise, it is bound 
to exhibit a case within its prescribed powei-s, for a 
denial of this proposition, involves the assumption of 
inherent powers, derived from a souixje other than the 
States and their respective people, transcending the 
OAnetitution itself; 
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As, therefore, the States delegated^ and the federal JurmTMoc 
government tooh power, limited in character and ,^„.,^v^ 
extent, the latter is at all times answerable to tht? jj^J^^^ 
former, and may be required to exhibit the constitn. ^y^™^- 
tional warrant by which it claims to do, or refuses to 
perform any given act, when so required by the pri- 
maiy original authority, in conformity with the modes 
lawfolly established. 

In the Constitution of the United States sound poli- 
cy required the incorporation of a function by which 
the government thus created, might be such in fact, 
by executing its own constitutional laws and decrees; 
and to that end be enabled to act upon individuals 
in all of the creative, constituent sovereignties. This 
could only be accomplished by the creation of a judi- 
cial department, supreme and independent within its 
prescribed sphere, whose process should extend to 
every citizen. But in ^ving up so much of this vital- 
element of 'sovereignty as was deemed essential to the 
system, the States, or the people thereof respectively, 
carefully guarded it, hedged it about with provisions^ 
which, it was supposed, would be impassable. They 
prescribed its extent (that is of the judicial power of 
the United States,) by words most carefully selected, ^ 
whose import could, as was believed, scai'cely be mis- 
taken, and beyond which it was supposed, no ven- 
turesome mind would rush. 

"The judicial power" (of the United States) "shall 
extend to all cases in law or equity, arising under this 
constitution, the laws and treaties made or which 
shall be made under their authority,'* &c. Const TJ. 
jS. Act 3, § 2. Martin vs. Huntei^s Lesses^ 4 Munf. 
1 ( Vir, Rep.) The wbrds " extend to^ might, per- 
haps, on the theoiy of liberal or latitudinariian con 
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J^»|Ti:bm gtruction, be held to be exclusive in their import, in 
/-^^A-^ behalf of the judicial power of the United States, were 
BooSi^and 1* ^ot foY Euothcr provision of that instrument which 
^^yoraft. ^jjj presently be noticed. But the very selection of 
the words " extend iOy^ when we consider the extreme 
caution observed by the members' of • the National 
Convention which framed the Constitution, is too 
significant to be overlooked, and ought to admonish 
us against a rash assumption of exclusive jurisdiction 
of the subjects therein mentioned. That which mere- 
ly ^^ extends td^^ a particular subject or class of subjecta, 
cannot, upon any legitimate mode of interpretation, 
be considered ias comprising the whole of such sub- 
ject or class of subjects, to the exclusion of every 
other power. Several powers may " extend to^ a given 
class of subjects ; but one can comprehend them all* 
The extension of a power to a subject by no means 
merges it exclusively within such power. 

But we are relieved from the necessity of criticism 
upon these words, by another provision of the same 
instrument, which is in the following words : 

"This Constitution and the laws of the United /States 
which shall be made in pu7*s^iance thereof^ and all treat- 
ies made, or which shall be made, under the authority 
of the United States, shall be the supreme law of the 
land ; and the Judges in every Slate shall be bound 
thereby,'' &c. Const. US., Art G. 

Here is a distinct recognition of the power and 
duty of State judges, not to be bound by all the acts of 
Congress, or by the judgments and decress of the Su- 
preme Federal Court, or by their interpretation of the 
Constitution and acts of Congress, but by " this Con- 
stitutiouy^ '-^and the laws made in pursuance there- 
of P The requirement is, that the State judges shall 
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conform to the Constitution, and decide upon alH^»^^^'»*' 
questions which may arise within their jurisdiction ^-^..a^-^ 
under the same, as well as the laws of the United Booth^lnd 
States '* made in pursuance thereof T It will be seen -^y^^*^* 
that the State judges and courts are by no means 
alien to that instrument, but bound by it in the 
same manner as are the federal courts and judges- 
If the words ** extend to^^ ih a former provision were 
intended to vest sole, exclusive and ultimate power of 
that class of subjects, in the federal courts and judges, 
why should the duty and obligation of construction, 
obedience and conformity be imposed under the 
solemn obligation of an oflBcial oath, upon the State 
judges ? To bind the judicial conscience, and exclude 
the judgment from consideration, is an absurdity too 
flagrant to be attributed to the members of the con- 
vention which framed our national Constitution. 
Why are the Constitution and the laws of the United 
States " made in pursuance thereof ^^ proclaimed as the 
supreme law of the land, and hence the paramount law 
of every State, and the judges of every State bound 
thereby, unless those subjects were addressed to the 
judicial mind and conscience of those oflBcers ? aiid 
why that careful phras6, '* laws made in pursuance 
thereof^ unless those officei*s were required to deter- 
mine whether or not the acts of Congress subject to 
their consideration and commanding their obedience, 
are made in pursuance of, or are repugnant to the 
Constitution. 

It would seem obvious that if certain powers and 
attributes of sovereignty were reserved to the States, 
they must necessarily have the right to protect them. 
It would have been stupendous^ folly to insist upon 
an expl^ess Sniendtiient to* the Ooristittition, that all 
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J^^^^tkrm powers not delegated to the United States nor pro- 
/-^fc-A-i^ hibited to the States, are reserved to the States 
Booth and respectively, or to the peopk," if, among these pow- 
Bycraft. ^^ ^^ ^^^ reserved that of protecting them. If to 
the federal government were granted the sole power 
to decide what powers were reserved and what were 
not, and to enforce its decision npoh the States, the 
incorporation of this amendment would be a mere 
^mpty sounding announcement, placing the govern- 
ments of original, inherent and reserved powers at the 
mere forbearance of the federal government. This 
would indeed be "bringing the machine to the field 
after the battle is over." The veiy idea of division 
^ is insep^-rable .from that of control of the parts dis- 
tributed or retained to, or by each agent in the pro- 
cess. That part of the organization which operates 
upon delegated power, must have the right to control, 
modify smd protect such pow^* ; that which operates 
by virtue of the powers reserved and inherent must 
have a like right in respect of the powers so reserved. 
.As regards individuals, there is a superior, not to one 
of the parties only, but to both, to determine between 
them. Not so as to divided sovereignty, unless an 
umpire outside of either is expressly provided, which 
would be incompatible with the sovereignty of either. 
The deposition of the power of final arbiti'ament in 
the one or the other of the parties, is nothing Jess 
than placing one at the mercy or forberance of the 
other. 

But it may be said, if this be so, our system is not 
perfect, and there can be no uniform will to guide its 
dperatious^ So indeed is the truth. Bnt, it should 
be remembered that whqre one wijl rules, there can 
be no freedprn fqr.the many. ,T)i\f.,iy^H(im pf uni- 
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formity is but anothei* name or process for usurpation: •^'"JJ^^^ 
or tyranny. It was never intended that there should ^-^ii^^v^ 
be one unifonn will to administer this government bo^'^ 
The object of delegating judicial power to the federal ^y^^^" 
government, was twofold; to enable the governmwt 
to protect the powera delegated by the direct execu- 
tion of them through its own instrumentalities; and 
also to operate as a check upon the other depai'tments, 
the executive and legislative. Each is independent 
and co-ordinate. In like manner, and for a like pi^r- 
pose, were certain powera delegated to the federal 
government as a whole, while other powers wer§ re- 
Beloved to the States, and among these reserved to the 
State governments was the judicial power, being as 
essential to the States for the protection of theii' re- 
served powers,, as it is to the federal government for 
the protection pf its delegated powers. It is equally 
essential to both. Without it, neither would be a 
government. It being equally necessary to both, it 
is obvious that one cannot be subjected to the other 
without endangering the very object of its institution 
and endowment. Consequently, both are co-equal 
and co-ordinate ; as much so as are the sevei^al de- 
pai-tments of each government co-equal and co-ordi- 
nate with each other. 

It has been said, and repeated with emphasis, that 
if State courts are permitted to call in question the 
jurisdiction of an inferior court of the United States, 
(as the District Courts of the United States must be 
considered in reference to the Supreme Court of the 
United States and of the respective States, however 
they may be regai-ded in refei'ence to the technical 
term "inferior courts" as used in the judicial system 
of iJiDglaQid,) theore must oec^asa^ily reault gi^eat ooola* 
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jumTau gion in the interpretation of the Constitntion, and dif 

1854. •■■ , , • . 

>^i^^^g^ fereat rales of interpretation prevail in different 
Bb^'liid States — that the execution of the judgmente of the 
%«»^- United States Courts may be aiTested by. the 
State Courts, and "I'e volution or dissolution must 
soon follow.'^ But a glance at the practical work- 
ing of our system of government shows these asser- 
tions not only to be unfounded in truth, but most 
vicious in their tendency. One among the objects in 
distributing the powera and elements of complete 
sovereignty, was expressed in the preamble to the 
federal Constitution, " to secure the blessing-s of liber- 
ty," &c., and the theory is apparent, viz : to provide 
finch a distribution of powers, as to make one branch 
or department operate as a check upon anothei', and 
to preclude the possibility of any one branch or d€- 
pai'tment from assuming or exercisipg the whole or 
those of another, andto make e^ch independent of the 
other, but all ultimately responsible to the primaiy 
source of all power. 

The principle of this objection applies as well ta 
the different departments of the federal government, 
as to the courts or other functionaries of the respective 
States. The federal courts may be of the opinion 
that a penal statute of Congress is constitutional, And 
pass sentence upon one convicted of its violation. 
The federal executive may deem the stattite uncon- 
stitutional, and remit the exiecution of the penalty. Is 
not the coui'seof justice as much frustrated in this 
case, as though a State Qourt had interfered to protect 
a citizen from the usurpation of two departments of 
the federal government— the legislative afid judicial ? 
Again, the United States Courtd may adopt rules of 
|)iractice whidi Cpngi^esar mdf I'egaa^d Ievs. an assdrnp- 
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tion of legislative power, and repeal them or forbid •^^^^tmui 
their observance ; or Congress may prescribe certain /-^^>n-^-s 
rules of practice for the courts, such, for example, as Bootk Ind 
the manner of selecting and empannelling jurors, 
which the courts will disregard ; the courts persist, 
Congress pei'sists. Here is confusion indeed ! — " col. 
lision," and all its attendant evils. We may go on and 
suppose a thousand cases in which the harmony of 
government may be disturbed, which would be as 
idle as their suggestion in support of unlimited 
power is reprehensible. It is enough to say, that all 
history, as well as philosophy, teach us, that individual 
liberty is never safe where the power of the rulers is 
unrestricted, and that every guaranty of personal 
liberty is liable to abuse. The former condition has 
always resulted in despotism intolerable, the latter 
may expand into license, and license whirl into anar- 
chy. 

Such, however is not the tendency of our system 
nor can it occur, until the oflScers of the government 
shall become faithless to the grants and covenants of 
the constitution, and the people unworthy of the lib- 
erty which their constitution was designed, and is 
competent to secure.* . •" ^ 



*It is the practice, of liate, to hold up before the mind such frightful pictures 
of "collision," "resistance,'.' "civil discord," "revolution," "anarchy" and "-dis- 
solution," that it would seem, that any effort of resistance to the exercifiie of un- 
authorized power, an(J every attempt faithftill}- to execute official duty imposed 
by the Constitution and iaws, is to be dreaded as an approach to treason ; that 
every diversity of opinion or action between the funptionaries of the two goveim- 
ments, must necessarily terminate. in a dissolution of the Union; that the hope 
of the nation rests, npt so much in the intelligence and patriotism of the peopto 
as in the successful pursuit of a runaway negro. But the real danger to the 
Union consists, not so much in renstance to laws -consUtutioaally enacted, as in 
acquiescence m measures which violate the Constitution. It is much safer to re- 
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^'^I^*** It seems to me that the provision of the Cousti- 
f^^'^^^^ liation before referred to, is an express recognition of 
Booth^and th^ judicial power of the States, as extending to all 

Bycraft. 



. Bist unauthoriz€5d and unconstitutional power, at its v^ry commencement, when 
it can be done by constitutional means, than to wait until the evil is so deeply 
and firmly rooted that the only remedy is revolution. If collisions between the 
departments of the same government have heretofore occurred without dissolu- 
,tion, may we not hope that it will be able to stand yet awhile, hi spite of an oc- 
casional difference and discussion between the State and Federal functionaries? 
A veiry deci(ied coUision between the departments of the federal government 
occurred at an early day. In 1798 Congress passed an act to punish certain 
kmds of Ubel, commonly called the " Sedition Act." The courts of the United 
states proceeded to execute it. A number of persons were indicted under it, 
convicted and sentenced. But tho President, deeming the act mioonslitutional, 
arrested the execution of the judgments of the court in every instance. The 
courts would convict and pronounce sentence upon the criminal, and the Presi- 
dent would pardon; and yet the Union did not fall in pieces. At length Con- 
gress bectoie satisfied of the unconstitutionality of the act, and suff^ed it to 
-expu-e by its own hmitation. One of the parties, named Matthew Lyon, waa 
convicted under the sedition act, and sentenced to pay a fine. The fine was col- 
lected. The pardon of the President released him from imprisonment, but did 
not refimd the fin^ paid or collected ; but thirty years afterwards, Congress re- 
stored to the heirs of Lyon the amount of the fine and interest. Here was an- 
other collision. I do not pretend to say whether Congress did right or wrong. 
But I adduce these facts to show, that these " collisions," as they aro now called, 
but which are merely the heaWifiil operation of the very checks and balances which 
the Constitution has wisely provided, are not the frightful things which they are 
represented to be; and also to satisfy those ftmctionaries who so drefad the con- 
sequences of having tiieu* authority questioned, th»t the Union still survives. 
In speakmg of the conviction And pardon of Callandar, Mr. Jefferson says : 
" You seem to tlunk it devolved on the judges to decide on the validity of the 
" sedition law. But nothing m tlie Constitution has given them a right to decide 
"for the executive, more than to the executive to decide for them. Both magig- 
"trates are equally independent in the sphere of action assigned to them. The 
"judges, believing the law to be constitutional, had a right to pass sentence of 
"fine and hmprisonment; because the power was place* in then- hands by the 
'"Constitution. But the executive, beheving the law to be unconstitutional, 
"were bound to remit the execution of it; because that power has been confided 
"to them by the Constitution. That instronlent meant that its coorduiate 
**braiiches shottfd be diecks on «ach other. Bcft the Opinion which gives tO the 
**judge8 the right to decide what laws are constitutional, and what are not, not 
"only for ttieuMeJves in thdr wm ^hiere of iic^n, but for the legislature and 
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laws of the United States, and a requisition of obe- ^witTnM 

dience on the part of the State judges, to all laws of ,^ ^-^ 

t the United States, provided they are made in pureu- Boitklmd 
ance of the Constitution, and not otherwise. Bycraft 

This view is strongly corroborated by the histori- 
cal fact, that many eflforts were made in the national 
convention to give to the sevreral departments of the 
federal government a supervisory control over those 
of the States. But all these efforts were stoutly resis- 
ted, and were ultimately relinquished. Ihose who 
are curious to trace these efforts, from their fii'st ex- 
pression in the plans of constitution introduced by 
Mr. Randolph of Virginia, and by Mr. Pinckney of 



"for the executive also in their spheres, would make the judiciary a despotic 
"branch. 

"Nor does the opinion of the unconstitutionality, aiid consequent nullity of 
" the law (the sedition law), remove all restraint from the overwhehning torrent 
" of slander, which is confounding all vice with virtue, all truth vnth Ihlsehood, 
"in the United States. The power to do th&t is fuBy possessed by the State 
"legislatures. It was reserved to them, and was denied to the general govem- 
**ment by the Constitution, according to our construction of it. While we deny 
"that Congress have the right to control the freedom of the press, we have ever 
"asserted the right of the States, and their exdusive right to do so." ^J^er- 
eon^s Complete Works, 561. 

" I discharged every person under punishment or prosecution under the sedi- 
"tion law, because I considered and now consider that law to be a nullity, as 
"absolute and as palpable as if Congress had ordered us to fall down and wor- 
" ship a golden im^e ; and that it was as much my duty to arrest its progress in 
" every stage, as it would have been to have rescued from the fiery ftimace those 
"whb should have been oast into it for refusing to worship the image. It was 
"acoorduigly done in every instance, without askuig what the offenders had 
" done, or against whom they had offended, but whether the pains they were suf" 
"fering were inflicted under tiiie pretended sedition law. It wa6 certmnly poesi- 
" ble that my motives in contributing to th^ relief of Callendar, and m liberating 
" sufferers under the sedition law, might have been to protect, reward and en- 
"(X)urage slander; but they liiay aJso have beeti thosd wliich inspire ordinary 
•charities to objaots of distreas, meritOTipus or not,— or, the obligation of an ^atk 
^' to protect ike GoTistiiuiion, violated by (in unaiUhoriz^(jl act of ConjjressJ^ i J^er- 
ion^s Complete WbrkSf 656. 
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'^SM?*^^^^*^ Carolina, througli all the stages of theh* pro- 
>^i^A-^-« gress and decline to their ultrraate failure, may find a 
BoiSi^ttid pretty full record in the " Madison Papei^ ^i* the • 
Bycraft. ^^^ voluttie of "ElHott's Debates." The plan failed, 
and experience has abundantly shown, that it is to 
such failure, and to the tenth amendment of the Con" 
stitution subsequently adopted, that the States owe 
the preservation oP their sovereignty, and their posi- 
tion as independent, co-equal governments, in the res- 
pective spheres prescribed to themselvfes and to the 
federal Union, and the people, the preservation of 
their liberties. 

From these Views, it is clear to me that the federal 
government can only operate withiu the precise sphere 
marked out by the Constitution; that the judicial 
power of the Union is as much circumscribed by the 
Constitution as every other department of the federal 
government; that an act of Congress without the 
constitutional sphere would be no la\^ ; that a judi- 
cial determination without the constitutional sphere, 
would be no judgment or decree ; that of the acts 
x)f Congress, the State judiciary are bound to judge 
whenever they are brought in question before them> 
BO as to ascertain whether such acts are ''made in pur- 
^ suance" of the Constitution ; because, if so, the State 

judges are "bound thereby," and not otherwise. 

The States never yielded to the federal go\^ern- 
ment the guardianship of the liberties of their people. 
in a few carefully specified instances they delegated 
to that government the power to punish, and so far, 
,and so far only, withdrew their protection. In all 
-else they reserved the powerto prescribe the rules of 
Vivil conduct, and continued upon theipselves the 
duty and obligation to protect and secure the rights 
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of their citizens declared to be inalienable, viz : "lafej-^'^^THBn 
liberty and the pui'suit of happintiss" ^-*.w^-^^ 

It will readily be conceded, that the main provi- BoJth^nd 
sion which the people have made in the orgaa- ^®'* 
ization of their governments, for the protection of 
these rights, in • them individually, is found in the 
judicial depai'tment. That is the arm of sovereignty 
whose aid the citizen invokes when these rights are 
individually invaded. The courts are open to receive 
his complaint, and to afford him the redress which 
the constitution and laws entitle him to demand. 
Eveiy citizen has the right to appeal to the funda- 
mental charter of both sovereignties to which he owes 
allegiance, to test the validity of the authority by 
which his right to liberty is denied. It follows, 
therefore, that the power which he has. the right to 
invoke in his behalf, must possess the right to inquire 
into the conformity of the authority set up over his 
natural rights^ with the fundamental law. As the 
State judiciary is the power to which the guardian- 
ship of individual liberty is intiustod, it follows that 
it must have the right to inquire into such conformi- 
ty, unrestricted by, and independent of, the power 
which demands his imprisonment. 

It would seem obvious that this power to inquire 
into the condition of the citizen, and to be informed 
of the causes of his imprisonment or restraint, has 
never been surrendered or relinquished by the States. 
It is oBe of the highest attributes of sovereignty. 
We look in vain among the various provisions of the 
Constitution to find it delegated to the United States 
government or any department thereof. Nor is the 
relinquishment of this power found among any of 
those prohibited to tihe States. Without the tenth . 
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1864. 



amendment it Wonld be clearly reserved tolAe States^ 
because it is original and inherent in every govern- 
ijJfli^nd ^^'^^^ if so, then -the appropriate moans and instru- 
^^^"^^ mentalities are alike reserved, inherent and: original. 
Among snch instrumentalities the writ of Habeas^ 
Coi'pus is especially recognized by the federal Oon- 
. stitution, and a positive inhibition upon the power of 
the government to interfere with its scope and func- 
tions, except in specified cases, is carefully inserted. 
As if it wei*e not enough to restrict the general gov- 
ernment to its specifically delegated powei'S, but to 
render the power of the States more conspicuous^ 
certain and eiOacacious, for the protection of indiviiiu- 
al liberty and for the resistance of unauthoriz'^d, un- 
constitutional power, all power on the part of C^on-^ 
gress to suspend even the benefit of the writ of Ha- 
beas Col'pus is expressly denied^ ^exoept in oases of 
rSellton ot* invasion!^ Art. 1, § 9, clmcse 2, Const. U. S. 
Therefore, so far as the proceeding under this writ- 
is concerned, it is original, and from the necessity of 
the case the jurisdiction of it is original in the States, 
and as the government of the United States cannot 
suspend its benefits, it cannot abridge the power and 
jurisdiction of the State judiciary in regard to any or 
all questions which the case of the writ may present — 
that of federal jurisdiGtion among fke nvmber; and that 
to no one can be granted exemption fix)m the obligation 
of obedience to its mandates; and it clearly follows, 
that every individual within the state, no maflfcer by 
whatsoever authority he may claim to act, is bound 
to obey the writ when issued by the proper state au- 
thority, because the, highest earthly power which 
might otherwise at times be l63t sight of, has express^ 
ly commanded «uch obedience, and inhibited the er- 
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erme of any power whieh might thwart its purposes* *^^** 



Taait 



1854. 



No peraon can be exempt from obedience to its man- 
date, and every act of the national or State legislature BoISi'Mid 
which directly or indirectly abrogates or even sus- ^^^ ' 
. pends its benefits, (except in the case of rebellion or 
invasion) is, in so far, absolutely null and void ; and 
its execution will be enforced by all the power of the 
State and the Union, so long as their functionaries ai'e 
f^athful to their duties and oaths. 

It is sometimes said that this writ is in the nature 
of a writ of error, to review the proceedings of an in- 
ferior court or magistrate. This is sometimes true 



* " The laws of the land, ad^ioistored by upright judges, protect every one 
"from the exercise of power unauthorized by ihe Constitution of the United 
"States. The Habeas Corpus secures every man here, alien or citizen, against 
"eyery thing which is not law, •whatever shape it may assume. AJ^erson-s 
C(mplete Works 251 

It may be said that Mr. Jefierson is not judicial but rather political authority. 
But Mr. Jefferson was a lawyer by profession. All his writings show him to be 
deeply versed in the fundamental principles of tlie law, and the rules of adminia. 
trative justice. More especially was he eminently distinguished for his accurate 
conception of the principles upon which our government is founded. Besides, in 
the instances of oflftcial conduct to which he refers in the citations before made, ho 
was acting under the solemn obligations of his official oath, as much so as were 
the judges of the Shiprome Court in their decisions to which he refers. Moreover, 
it must be admitted that this is a case to be determmed more by reference to, and 
appreciation of the principles on which government is founded, than by the tech- 
nical rules of practice or of law by which causes between individuals are ordinarily 
to be adjudicated. The same argument which would preclude the State judges firom 
observing fidelity to the Constitution of the United States accoixllng to their oa^h of 
ofi&ce, would prostrate every department of the federal government at the feet of the 
federal judiciary, and would leave the State sovereignties helpless, impotent pre. 
tensions, and the federal legislature and executive, which the Constitution ha* 
created and endowed as co-ordinate departments with the. judicial, the pliant 
subjects of the latter. Instead of the three departments, operating fearlessly and 
honestly, each hi its own sphere, and necessarily mdependent and co-ordinate^ 
acoording to the original design, as checks upon euh other, the executive a&d< 
legislative would substitute the judicial will for offid^il responsibility^ and judicial 
dicta for the mandates of the Constitution and the sovereignty of the people con- 
Btittitionany exetcftied. 
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JmrsTsBM But without Stopping here to inquire, whether for 
/-^^A^ the purposes of this writ the inferior courts of the 
Booth^nd United States be, or be not inferior to State authority, 
%craft. gg regards the office of the writ in a proceeding like 
this,, it can hardly partake of the nature of a writ of 
error. Every sovereign power has a right to inquire 
into the condition of its subjects, and the authority or 
causes of their amprisonment. JSac. Abr. 425, J?. 2; 
Oro. Jac. 453; 3 Blaok. Com. 131; Mod. I^ep. 198.— 
This writ is the appropriate means for such iqquiry. 
When the state uses it to inquire whether the citizen 
is imprisoned by virtue of a power which it has dele- 
gated to another governnient, it does not bring the 
proceedings of that government under review and at- 
tempt to pronounce upon their regularity. It only 
seeks to ascertain whether the case falls within the 
scope of any power so delegated, or within its own 
reserved powers. If within the scope of the former, 
it yields to the paramount authority which it has help- 
* ed to vest, if within the scope of the latter, it asserts 
its own rightful sovereignty therein, and disposes of 
the subject matter according to its own forms of pro- 
cedure. 

The obligations of the State and Federal govern- 
ments are herein perceived to be mutual and recipro- 
cal. The one to abstain from all interference, when- 
ever it perceives the subject matter to be within the 
attached jurisdiction of the other, and that other to 
show that the authority which it claims to exercise 
is within the powei-s delegated, and one which it may 
rightfully exercise. There is little danger of trouble- 
some collision, so long as each shall be willing to mear 
sure its functions by the standard created for the 
guide of both. But, if to avoid collision, iftu absolute, 
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snbmiBsicm on tbe one hand k I'eqniintey < 
and on the other, a perfect immunity to claim and 



tmquestioning subxaiesion on the one hand k reqainite, •^JJf^ 



nsnrp all powera, and to be the sole and ultimate BoJth^gid 
judge of the extent and validity of its own claims; ^3^!^*^ 
and to enforce its decisions upon the States, then col. 
lision is the preferable altertiative, because collision 
invokes the arbitrament of the people themselves, the 
ultimate ^urce of political power, whose judgments 
and decrees are made and pronounced through the 
peaceful and constitutional modes and means, which 
they had the wisdom and foresight to provide in the 
organization of the present system of government 
^'Collisions" of this kind are by no means new in thk 
government. They have occurred fromftime to time 
as the supposed exigencies of the country have called 
into exercise new powei's,. or have seemed to require 
the adoption of new measures. They are the right- 
ful and healthful operation of those necessary checks 
and. balances, which are indispensable in a govern* 
ment of divided or disti'ibuted powers. But such 
"collisions" have, all along om* history, found theif ap. 
propiiate remedy, in the awakening of inquiry, in a 
recmTcnce to primary and fundamental prinoipljes, 
and in a return of the erring. to the constitutional 
sphei^. And so will it ever be, until one or another 
shall repudiate these constitutional cheeks and balan* 
ces, and rashly and madly rush on to extremities, in 
defiance of constitutional obligations and remedies. 

The State judges and courts ai*e as much bound to 
support the Constitution and laws of the United 
States, as are the federal courts and judges. I cannot 
yield jto the assumption,, that the former will be leas 
mindful of their oaths and obligations than the lat- 
ter; fliough I can readily perceive why the Stat^ 
16 
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^^^J^'ju^ea may be naturally more mindfiil of the exact 

^BtwSi^^ line of demarkation between delegated and reserved 

BooSi'and powcrs, because they ai'e under the additional obliga- 

Bywraft. tiQj^ to support the Constitution and lights of the 

States.* 

If these views be ccTrrect, how stands the pi-esent 
case ? It is clearly our duty to gi'ant this writ, to 
enquire into the cause of the prisoner's caption and 
detention. The return of the respondent sets out the 
cause. Our next duty is to inquire into tiie return, 
in ordey to ascertain whether the prisoner is held by 
virtue of any legal authority. It will be conceded 
that the only rightful authority by which he can be 
imprisoned must be exercised either by the govern- 
ment of this State or by that of the United States. 
No other earthly power can rightfully interfere with 
his right to liberty. But it is conceded that he is 
not neld by the authority of this State. The next 
step in the inquiry is to ascertain whether hetis held 
by any constitutional authority of the federal gov- 
ernment. Whatever such authority may be, to be 
of any validity whatever, must clearly appear to be 
within the powers delegated by the Gonstitution and 
laws of the United States made in pui'suance thereof 
Any other power attempted to be exercised by any 
department of the fbderal government would be a 



* "It is of immense consequence that the States retain as complete authority 
"as possible over their own citizens. The withdrawing themselves under the 
^sheker of a foreign juriadiction, lb so subversive of order and so pregnant of 
"abuse, that it may not be aniisa to oo^sijier how fiwu» law of ^rc^tmire should 
"be revised and modified agamst all citizens toho cUtempt to carry (heir causes he- 
^fore any oiher than ^ Stak courts, in cases where those other courts have no 
"right to their oognizanoa*' A^eferson's (kmipk^ Work^ iOl. 

[Jefferson here, by the term "foreign jurisdiction," ha;3 exj^ress reference to the 
federal courts.] " ' " "^ '^ "" '''''' ' ' ' 
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manifest usurpation, and of no binding validity. The ^^^^ 
national convention that framed the Constitution waP '^•t^s-i^ 
exceedingly cautious about confeiTing criminal juids- ^oothiad 
diction upon the national goveniment, so much so, ^^ 
that an enumeration of the crimes for which punish- 
ment could be provided, was carefully made. Con- 
gi'esq, has however provided for the definition and 
punishment of numerous other crimes and oflences, 
as necessarily incident to the due execution of powers 
expressly granted. But all agree that the federal 
courts can exercise no criminal jurisdiction^except 
in cases specifically prescribed by act of Congress. 

Eveiy act of Congress must be conformable to the 
Constitution, tfcat is, either the exercise of some power 
expressly granted, or necessary to the execution of 
some expi'ess power. 

I have on another occaaion attempted to show that 
the act of Congress, fepproyed Septeniber 18th, 1850, 
commonly called the Fugitive Slave Act, Was not 
within the cgnstitutional power of Congress. ' I have 
no time now to enlai'ge upon the views there present-' 
ed. But I may be permitted to say, that after cai'e- 
ful reseach; and muih refle<ition, I have not been able 
to perceive Any reason to recede from the positions 
then taken, but on the cohtrary it is clear to my mind, 
that the contraiy doctrine is dangerous to tHe sove- 
reignty and independence of the States, destmctive 
to the peace and harmony of the Union, and ultir 
mately subversive of the very end and aini contem- 
plated by that enactment* 



* If the doctrines of t)ie Supreme Court of the United St^ites, in the c^se o^ 
Prigg vs. JPerM»yiMmiat 16 Pe^. i4>- 63^, are. to preT^ the slAve 3tate% «i wcl^ 
as the fiw Stat^we left wi;^Q^t ^Jtbe ppwjBjT. of pi^lteptMHi /cfmi :.k||(;«)c^ri9ot «^ 
various kin& The doctrmesof that case are (1) that Oongress has the sole and 
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•^wg^^ I cannot discharge my duty without again affirming 
^^•^A-ir> the conclusions to which 1 then arrived. I cannot 
^^n4 hang my conscience upon the suggestions or opinions * 
^*^" dictated by the conscience of othei-s. They must 
judge and act for themselves. So must I. I must be 
faithful to my tinist as others doubtless are to theiiu 
But believing as I do that Congress had no powgr to 
pass the act of 1850, that the duties and obligations 
declared by the Constitution in that respect by the 
3d clause of sec. 2 of art. 4 of the Constitution, were 
imposed upon the States, and all power in relation 
thereto reserved to the States and the people, I ana - 
compelled to hold that the act is unconstitutional and 
void, and can confer no authority upon the federal 
courts* 

This doctrine goes to the jurisdiction of the court 
which, attempted to, try and sent^ice this petitioner, 
which jurisdiction is always s\ibject to inquiry and 
decision in any othisr court in which its proceedings 
may come in question ooUaterally or otheywisa This 
is true of pourts of general origin^ jurisdiction, and 
mui>h more is it true in regard to the jurisdiction of 
courts of iufeiior,. special and limited jurisdiction. 

The second elapse of the ni^th section of the first 
aa:ji<?le o£ the Constitution of the United Stiitea, pro- 



QX/c^Ufiiye powef to cs^.ipjbo ^fiQbct tlie pcQyji|nQQ3 of tb^ tl?itd clause of- tjbp iieo- 
onA section of the fourth article of the Constitution of the United Statesj and 
(^ that th^ BfiateB ai^ in^bited' from the' eicerds^ of anyhow to legislate in 
teg^ t9 the ^(^wiitipn^of '^igi^y^ slayes. . How, «uppQ6t {in th& oour#o of the 
mutations of political power, and the eyer^hanginfl; fispeot ,«f par|iefl, a time 
should come when the Congress of the UhitM Stat^ishould reftise to execute 
that compact fh)m any cause, the States, aocordmg tfllat decision, would be ut- 
terly powerless, and those most interested m its fiuthful observance, would be 
left without remedy. The folly of reliance upon the poWer of internal police in 
tiie Btateil, is tendet^ glaringly apparent in thd opinion of Chief J^ustice Tauey, 
ili^^'\t lioMible, Htai more SO, in the cas^ of kboreiii, Jltihofs, \i^&w, 13L) 
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vides : " Tlie privileges of the writ of Habeas Corpus '^^'^Jg* 
shall not be suspended, unless, wheu in case of rebel- ^-^i».^'<.$0^ 
lion or invasion, the public safety may require it.'^ booSi'W 
The insertion of this clause in the Constitutidn clearly ^""^ 
indicates the exti*eme caution which was exercised by 
the members of the national convention, and alsp the 
apprehension which they felt lest the power of the 
States might prove too much for that pf the federal 
government While on the one hand, they obviously 
intended to leave to the State governments the juris- 
diction and control of this high prerogative writ, in all 
ordinary circum8ta^ces, and on all ordinary occasions, 
on the other, they granted to Congress the powei* to 
suspend its privileges whenever there should be man- 
ifest an open rebellion against the federal authorityy 
or an invasion of the rational or State territory. The 
suspension of the privileges of the writ here referred 
to, could not be held as applying only to the powei' of 
the United States Courts to issue i% because such 
power could be made to ex,teind to but fe^. cases, ^d 
more palpably, because it (jould hardly be ©oaceived- 
that the ..aationaJ judiqiw^y vould. ever be foua.d dia-, 
posed to use the writ, in aid iof tjii^ subvei'sion of the 
very authority upon the existence of which theif own 
functions depended. • Hence it is apparent that the 
inhibition and the exception therefrdm, have i-efer*' 
epce to the State functionaijes, and tiie , clause wwt 
be I'egal'ded as restrictive upon the powier of OoBfgreie 
to interfere with the authority 6f tl^e Stafie jlidg^ 
and congets tQ i^ue^ liear and determine the writ* 



* What Tiigiier evidence could be deair^^or fi^und^ Qf the intgniloii of the 
framec^ of the Oonstitution, to inYest the respeotiye Suites ^d people wpi ^^ 
full aad abs^te control pv^ the wilt of Habeas Ocuqp^ ox.ce|>t in the^pa^qolir 
cases assigned, than is fotind in the clause of the Oonstitatio^ f^Te f^t^ J|erd 
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Jw»Terk This clause* may then be regarded in two aspects, 
r^ib.^^^^^ the one as an express reservation to the States of the 
Boothlnd power and jurisdiction over the writ of Habeas Cor* 
^^7* P"^ i^ ftU cases whatsoever, except in cases of rebellion 
or invasion, when the public safety might requii-e its 
suspension, and in such cases, as an implied grant of 
power to Congress to suspend its privileges. But 
these cases must be declared by Congress before any 
suspension can be ord€red. All this goes to show 
that the framei^s of the Constitution not only recog- 
nized in the States the general absolute control of the 
writ, but by the provisions cited, absolutely required 
obedience to it, on all occasions, and by all pei'sons 
and functionaries, whether State or Federal, unless 
Congress shotild delai'e the existence of the emergen- 
cies wherein it might and should suspend its privi- 
leges, and to secure the States and people against the 
exercise of any power, which might possibly override 
or evade its authority. 

* In view of this remarkable provision of the Consti- 
tution, it is not a little surprising, that a claim is late-, 
ly setup in behalf of federal officei-s even of the lowest 
grade, 6f entire immunity from any obligation to 

is AH absolute iiihibiti<m otfi the part of the federal gOTemme&t to interfere .with 
the Aill and free dcope of thU great writ of freedom ; this high prerogative writ 
incident to every sovereign^ which lias not expressly and by the dearest, most 
indubitable terms Relinquished the controt of it. And no such relinquishment 
GMi be- found in the Gonstitutioa, either express or implied; but all int^rfisrenoe 
with its benefits by the federal goveq;imei^ is expressly inhibited It is. difficult 
to aj^reciate the reasonmg by which it is attempted to exclude federal process 
from its purview. ' All audi daiuis, ]6f6tenoes and'pretetts are utteriy baseleai, 
repugnant to the organism of our federal system, destructive of the checks 
and balances which the Constitution has provided, and ought to be fionly repelled 
by all those who, standing iipon the fundamental law as originally enacted, de- 
iSre to maintahi its prindples mtact, and to prevent (he establishment of a fbderal 
oligarchy wWch would reduce the respective States to the condition of mere 
munidpal oorpofafons. 
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regard the writ when emanating from the State au- •^''^Jj^ 
thority, and that jurisdiction of this writ is pertly ^^^^^^^ 
questioned by inferior ministerial oflScers, even when BooOiMd 
issued from the highest judicial tribunal of a sove- ^®'^- 
reign State. However regardless a people may be 
of encroachments upon the power to which alone they 
have confided their liberties, it would seem that such 
pretensions from such sources, could hardly fail to 
invite inquiry in regard, not to the rights* of sove- 
reignty originally reserved, but in regard to what 
yet remain, not yet frittered away by thoughtless acr 
quiescence in assumptions of power on the one'hand, 
or voluntary surrender on the other. 

But it seems to me unnecessary to pui*sue this sul>. 
ject fiirther. The whole tenor and scope of the fed- 
eral Constitution, indicate most clearly that the State 
judges, and indeed all State offiers, ivere essential to 
its maintenance and support, and accordingly the 
very last clause in the instrument requires such offi- 
cei*s to be bound by oath or affirmation to support it. 
Yet the course of reasoning sometimes resorted to, 
in order to oust the State judiciary of jurisdiction of 
a Constitutional question, is based on the assumption 
that State judges must necessarily be reckless of such 
obligation, and that fidelity in official duty is only to 
be expected from federal officers. But this assump- 
tion goes too far. It is a weapon with a double edga 
The same hypothesis presupposes that federal judges 
are utterly unmindful of the restrictions which the 
Constitution imposes upon federal power, ^nd that 
they are willing, for the sake of" nn^ormity^ as they 
say, to administer all power, both State and national. 
Neither assumption is true. The earnest desire of all, 
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j^^ or nearly all, is, to ascei'tain the true line of duty, and 

i^A-^^ to act accordingly. 

^"Ld That eiTore upon both sides must necessarily be 
'^ committed, is only admitting that the agencies by 
which each government is administered, are human. 
But those who suppose that error upon the one side 
or the other must necessarily lead to insurrection, 
revolution and anarchy, have studied the temper of 
our people and officer's to little purpose. Time, rea- 
son, reflection, discussion, forbearance, patriotism, 
will now, as they have done heretofore, prove that 
the wisdom and intelligence of the parties interested, 
and especially of the ultimate authority will be found 
competent for the emergencies which call for their 
exercise, and equal to the fortune which may put them 
to the test. 

I agree fully with the course of reasoning of my 
brother Crawford, upon the second branch of this 
case, viz : that the record of conviction here returned 
does not show an offence within the jurisdiction of 
the federal court, even admitting the act of 1850 to 
be constitutional ; and even on that ground alone I 
should agree to dischai'ge the prisoner. I am permit- 
ted and desire to adopt his coui'se of reasoning in 
ihat respect, which is so clear and conclusive that fur- 
ther suggestions would be entirely superfluous. I will 
only say, that whatever the Congress may have de- 
signed by the 7th section of the act of 1850, such 
design can only be discovered from the words 
of the statute. If they failed to designate the 
offence as they intended to do, theii' defect cannot be 
supplied by any legislation of a judicial tribunal. By 
then* own language must their enactment be con- 
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Ubiu^ and if their inteiitiotis may be iiiw^o^ted isii'^ng^ 
conaaqseiKce of a fidlore accurately to expnsB them, ^^"^^m^^^^ti^ 
Qongvfas haatiie same power ta amend that it ongi* B<itif^A 
ijaUy had to enact the statHta* r ^^^^ 

J hare- deemed it my dtitj on tfaia ccoasioo 'to eix- 
pre» my viewfi upon a qnevtion which I deem tital to 
the system on which bur gOTemment is^bJEMied. ^e 
foundation of my action is broader and deeper than 
the mere purport of the indictment, though that alone 
would be suflScient for^the present occasion. 

But the question suggests, and indeed upon the 
argument have been raised questions involving the 
powers of the Federal and State governments ; ques- 
tions not confined to the particular subject matter of 
the act of 1850, but questions pervading the entire 
scope of the two governments, in all of their depart- 
ments, upon other subjects which may from time to 
time aiTse. And firmly believing that the beneficent 
designs of the Union can only be realized, and the 
Union itself only preserved by maintaining the inde- 
pendence and sovereignty of the States intact, in all 

«But this indiotment does not describe an)r offence defined by that section. 
The oonstniction now attempted to be put upon the act of 1850, and which ia 
necessary to sustain this indictment, would authorize the seizure and extradition 
<^any citizen, his wife or child, and make the effort of the brother, husband or 
fiither to defend them a crime punishable by fine and ' Imprisonment XJz^'ust 
and unconstitutional as that act is, it will not bear such a construction. 

This court has no disposition to interfere with the criminal jurisdiction of th« 
District Court of the United States. Unless that court proceeds within the 
limits which the Constitution and the laws of Congress have prescribed, its acts 
are a nullity. Its jurisdiction is always open to question, and must afiOrm- 
•tively appear. If jurisdiction be wanting, its process, judgments and decrees 
are void. Were it otherwise, that court might proceed to indict, convict and 
punish for conmion assault, libel, breaches of the peace, Ac, imprison our citizens 
at its own will and pleasure, administer the whole common law code of offences 
and punishments, from whose judgments there could be no appeal, and whose 
prison doors no earthly power could unlock. Such doctrine is monstrous. W% 
bftre not yet reached the point of submission. 
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Jwjj^^respecto, except whei'e they have clearly del^ated 

^i.A«^N powm*, and by confining the Federal Ooyemment to 

BooUilad ppwei's clearly conferred, I have felt called upon to 

Bjerftft. pia^Q jQy views upou OUT rccords, in order that I may 

dischaige my ftill dnty, and that my reasons for the 

decisidh to which I have been impelled, may be fnlly 

known, and not misapprehended. 
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